
    

APPROVED:  November 5, 2014 

   
 

CITY OF ALBANY  

CITY COUNCIL 

Council Chambers 

Wednesday, August 27, 2014 

7:15 p.m. 

 

MINUTES 

 

 

 

 

CALL TO ORDER 

 

Mayor Sharon Konopa called the meeting to order at 7:15 p.m. 

 

PLEDGE OF ALLEGIANCE TO THE FLAG 

 

ROLL CALL 

 

Councilors Present: Councilors Rich Kellum, Bill Coburn, Bessie Johnson, Ray Kopczynski, Dick Olsen and Floyd 

Collins 

 

Councilors Absent:  None 

 

SPECIAL PRESENTATIONS 

 

Linn County Health Department. 

 

Linn County Health Administrator Frank Moore said Terry Knoll, Maio Zhao, and Public Information 

Officer/Management Assistant Marilyn Smith have given selflessly of their time as tireless advocates for some of 

the community’s most vulnerable citizens.  They each lead with a subtlety and grace that belies the true value of 

their contributions to the community.  Over the last decade, they have been the drivers of the ten-year plan to end 

homelessness.  They provide leadership that sustains the efforts to serve those less fortunate and they do so with a 

sense of purpose and compassion for others. Konopa presented certificates of appreciation for their selfless 

commitment and dedication to Albany’s annual Heart to Heart Resource Fair and for being one of the pillars for 

this event. 

 

Konopa said that Moore has been a strong voice with a lot of knowledge about how we can be of better service to 

the homeless and those in the mental health system.  She expressed appreciation for all he has done for the 

community, and she presented a certificate of appreciation for his selfless commitment and dedication in 

addressing Albany’s homeless and people with disabilities. 

 

Santiam-Calapooia Scenic Bikeway. 

 

Bill Pintard presented a proposal by six members of the Santiam Spokes Bicycle Club to create a new Santiam-

Calapooia Scenic Bikeway that would connect to the Willamette Scenic Bikeway at Brownsville.  The new 73-

mile path would go into Sweet Home, Lebanon, and back around to Brownsville.  He briefly explained the 

process to apply for a bikeway through the Oregon Scenic Bikeways Program.  He said scenic bikeways bring 

money to cities as bicycle tourists spend money at restaurants, motels, and other businesses.  He requested a letter 

of support from the City of Albany for the proposal which will be made to the Oregon Parks and Recreation 

Department. 

 

Doug Robin added that while the proposed route doesn’t affect Albany directly, it would affect the Willamette 

Valley Scenic Bikeway that goes through Albany, and the enhancement would produce a synergy that benefits all 

the communities involved.  He noted that a template for a letter of support was provided to the Council.    

 

Councilor Rich Kellum asked if there was any downside to the bikeway, such as others having to abide by 

additional rules.  Pintard said he didn’t see any downside.  Kellum asked if staff knows of any downside, such as 

restrictions for commerce or other drivers.  City Manager Wes Hare said the short answer is no. 

 

By consensus, Council agreed that Konopa would prepare and sign a letter of support on behalf of the City 

Council. 

 

SCHEDULED BUSINESS 

 

Quasi-Judicial Public Hearing or Legislative Public Hearing 

 

CU-01-14, 120-foot tall telecommunications facility. 

 

Konopa, is a quasi-judicial de novo public hearing regarding an appeal of the Planning Commission’s decision to 

deny a conditional use application.  The location of the property is immediately south of 1122 53
rd

 Avenue SW.  

The applicant is Verizon Wireless, LLC. 
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Konopa opened the public hearing at 7:34 p.m. 

 

Declarations of Conflicts of Interest, Ex Parte Contact, or Site Visits: 

 

Konopa said her only contact was from Roger Nyquist, asking about the hearing and stating that he would be 

attending. 

 

Konopa said those wishing to testify should be aware that they must raise an issue with enough detail to afford 

the Council and parties an opportunity to respond to the issue if they later want to raise that issue on appeal to the 

Land Use Board of Appeals.  Testimony and evidence must be directed toward the approval standards or other 

criteria in the comprehensive plan or development code that they believe apply to the decision.  If additional 

documents or evidence are provided, the City Council may allow a continuance or leave the record open to allow 

the parties a reasonable opportunity to respond.  Any continuance or extension of the record requested by the 

applicant shall result in a corresponding extension to the 120-day limit.   

 

Staff Report: 

 

Planner Melissa Anderson presented the staff report.  The applicant is proposing to construct a new 120-foot tall 

monopole telecommunications tower with 12 panel antennas capable of co-location with other service providers.  

The leased area for the facility, generator and equipment is proposed to be 30 feet wide by 50 feet in depth and 

screened with a 6-foot tall sight-obscuring fence.  The proposed site is immediately west of the existing bowling 

alley, within the vicinity of 53
rd

 Avenue and Highway 99.  The subject property is currently vacant land zoned for 

Mixed Use Commercial (MUC) and Open Space (OS).  Development is proposed to be located in the MUC zone, 

outside of the OS zone and natural resource overlay zones. 

 

Anderson said there was a neighborhood meeting and public notice prior to the Planning Commission public 

hearing on this application.  The Planning Commission denied the request and the applicant appealed to the City 

Council.  Prior to this hearing, the property was posted with public hearing notice signs and notice was mailed to 

property owners within 1,000 feet of the subject property.  The City Council is asked to make a tentative decision 

to approve, approve with conditions, or deny the application.  Staff will then come back with findings in support 

of the decision at the September 10, City Council meeting.   

 

Anderson showed concept images of the proposed tower.  She reviewed the applicable criteria, staff findings, and 

conclusions, as detailed in the written staff report.  The Planning Commission found that the following three 

criteria were not met with the proposal: Albany Development Code (ADC) 2.250(1) The proposed use is 

consistent with the intended character of the base zone and the operating characteristics of the neighborhood; 

ADC 2.250(2) The proposed use will be compatible with existing or anticipated uses in terms of size, building 

scale and style, intensity, setbacks, and landscaping or the proposal calls for mitigation of differences in 

appearance or scale through such means as setbacks, screening, landscaping or other design features; and ADC 

8.500(6) Towers should be located in an area where they are unobtrusive and do not substantially detract from 

aesthetics or neighborhood character, due to either location, nature of surrounding uses, or lack of visibility 

caused by natural growth or other factors.     

 

Anderson said that staff found that the Planning Commission reached a reasonable decision based on 

consideration of the applicable review criteria and recommends that the City Council deny the subject 

application. 

 

Councilor Ray Kopczynski asked what timeframe was considered with regard to development potential of the 

site.  Anderson said the Mixed Use Village Center zoning districts are intended for certain uses.  Staff found that 

placing this use with this height and scale is more industrial in character and not compatible with what is existing 

or intended for the area. 

 

City Manager Wes Hare asked if there was a good sense of where other cell towers are located in town.  

Anderson said the applicant provided a good summary of towers in the area, and staff verified the information.  

She reviewed existing tower sizes and locations.  Konopa asked how many towers were placed before the Code 

language for telecommunications facilities was adopted.  Anderson said she didn’t have that information but 

could look it up. 

 

Councilor Bessie Johnson asked how far the tower would be located from the existing bowling center.  Anderson 

said the base would be about 40 feet from the property line of the bowling center and the building is about 10 feet 

from the property line.  Johnson asked how the property would be accessed.  Anderson said through driveway 

access from 53
rd

 Street.   

 

Councilor Bill Coburn said the application includes what appears to be a potential development plan.  Anderson 

said she understands that was a concept plan presented by the property owner.  

 

Coburn asked about setback requirements.  Anderson said there is a requirement that a tower must be set back 

from a public way at least as much as the height of the tower; there is no requirement regarding setback from 

development.  In discussion and in response to further questions about setbacks, Planning Manager Bob 

Richardson said there is no requirement that a building must be a certain distance from the cell tower; however, 
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the vision for the community is a mix of retail and residential uses in a neighborhood scale.  Having a cell tower 

in that location appears to compromise the ability to achieve the vision that is contemplated in the Development 

Code for how the site should be developed. 

 

Applicant’s Presentation: 

 

Mike Connors, Hathaway Koback Connors LLP, 520 SE Yamhill Street, Portland, Oregon, came forward on 

behalf of the applicant, Verizon Wireless.  Connors said the purpose of the proposal is to fill a coverage gap in 

Albany.  He reviewed the process used by the applicants to determine the area of properties that could be 

considered for a new facility and to determine if an existing tower could work.  In this case, he said, there were 

no existing towers in the one-quarter mile search ring. Co-locating on the closest tower, which is less than one 

mile from the subject site, would create conflicts with existing towers and radio facilities.  There were no 

available industrial zoned sites.  Some property owners in heavier commercial zones were contacted but were 

unwilling to lease to the applicant.  The subject site is the only viable site in the search ring.  An alternative sites 

analysis is in the record. 

 

Connors drew attention to information prepared by Black Rock, consultant for the applicant, Existing Utility 

Poles and Transmission Towers Near Proposed Verizon Wireless Site (see agenda file).  He reviewed ways in 

which the applicant tried to meet or mitigate concerns.  They had a neighborhood meeting, limited the proposal to 

the minimum height necessary to meet their coverage objectives, proposed a monopole design, located behind the 

bowling alley to minimize visual impacts, and situated the pole so there is open space as a buffer to the 

surrounding properties.  They also met with the owner of the bowling alley and moved the tower slightly to try to 

mitigate his concerns. 

 

Connors said staff recommended approval of the proposal at the Planning Commission level, and it is clear from 

that decision that all of the objective criteria and development standards were met.  The Planning Commission 

determined the application doesn’t satisfy three criteria but they all come down to one issue - the height of the 

tower.  The appeal is based upon the applicant’s belief that the Planning Commission misinterpreted and 

misapplied Development Code standards, first by imposing an artificial height restriction.  Cell towers taller than 

50 feet are allowed in the MUC zone through this process; there are numerous towers taller than the one 

proposed and there is no height restriction in the Code.  Connors said if this interpretation is adopted, it would 

apply directly to any other proposal for this type of facility in zones that require a conditional use permit.  

Regarding questions about impacts on future development, the property is owned by a developer who determined 

the property could be developed to its full extent without the tower impacting that potential and no evidence has 

been presented to show otherwise.  There is no setback requirement to buildings.  To the extent that setback is an 

issue, it would be from a marketing standpoint.  Concerns about co-location are not a legitimate basis for denial 

of the application because the applicant is complying with the Code.   

 

Connors said the result of adopting the Planning Commission decision would be that the applicant would not be 

able to provide coverage in this area of the City.  This is the only viable site and they have mitigated to the 

maximum extent possible.  The Federal Telecommunications Act requires that local governments not impose 

regulations that prohibit or have the effect of prohibiting the provisions of personal wireless service.  He said 

there is a need for the facility and the only way they can get that need met is if the Council interprets the Code in 

a way that is consistent with its intent and approves the application.   

 

Kellum asked what coverage the site would provide.  Connors drew attention to maps in the record which show 

existing towers and coverage.  Kellum asked if the one-quarter mile search ring was chosen because it was most 

efficient.  Connors said the search ring is the area of properties the applicant’s engineers determined would sync 

with other towers.   

 

Kellum said he would think a tower is required to be setback so it wouldn’t hit the street if it fell.  Connors said 

there are no instances of these towers falling over; he believes the setback was intended to provide some buffer 

from the public way.  In response to further inquiries from Kellum, Connors said the applicants met with the 

property owner to determine the best location in terms of future development of the property.  The proposed area 

was chosen because the bowling center provides some visual mitigation.  The tower must be located to provide 

coordination between towers.  The proposed location was determined based on an engineering and technical 

analysis. 

 

Councilor Floyd Collins asked if two towers of lesser height in this area would provide the needed coverage.  

Connors said the taller height is needed in order to communicate with other towers.   Collins asked if the 

applicant’s other towers are 120 feet tall.  Connors said the other towers are similar in height.  He said the 

applicant would have no reason to build higher than necessary to function with other existing towers in the 

network. 

 

Coburn acknowledged the letter from ATI indicating they wouldn’t lease to the applicant.  He asked if other 

property owners in the heavy industrial area were contacted.  Connors said the heavy industrial zone is outside of 

the search ring needed to serve the coverage gap.  Coburn said he understands the search ring is the applicant’s 

optimal site.  Connors said a heavy industrial site would have been the optimal site because it would have 

allowed this use outright. 
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Coburn noted several property owners indicated they were not interested in leasing to the applicant; he asked 

what the issues are.  Connors said some property owners are just not interested in leasing space for these types of 

facilities. 

 

Konopa asked why the applicant didn’t try to purchase property.  Connors said that acquiring property for this 

type of facility is cost prohibitive and isn’t done in the industry.  

 

City Attorney Jim Delapoer said he assumes there are standard lease rates and property owners weren’t willing to 

lease at the proposed rate.  He said the applicant raised the question of whether federal law would be violated if 

the City precluded this service; however, to some degree, the financial constraints the applicant operates under 

may preclude them because they aren’t offering to buy the property and there is an amount that doesn’t make 

economic sense to the company.  Connors said property owners weren’t willing to lease for a variety of reasons, 

including future development potential or plans to sell the property.  He said it would be unusual that property 

was not leased based on rent amount.  He doesn’t want to focus on the federal act because he thinks the request 

meets the Code and that is where the focus should be.  

 

Kellum asked if the applicant could understand why someone would not want a cell tower near their property.  

Connors said yes, with most applications, there are people who don’t want development. Following the 

Development Code fosters smart planning and development.  Kellum said there are also rules that say the 

development has to fit the area.  In discussion, Connors said these facilities by their nature are taller than other 

structures.  Interpreting the Code in a way that prevents that could be applied to most zones and would set a 

precedent. 

  

Collins asked if the applicant looked at property outside of the search ring.  Connors said there was some effort to 

contact property owners on the immediate outskirts of the search area.  Collins noted that there are industrial 

lands to the east, outside of the search ring by about one-eighth of a mile.  Brief discussion followed regarding 

the applicant’s search process.  Connors said the applicant would have sited in an industrial zone if they could 

have.  

 

Public Testimony in Support of the Application:   

 

There was none.  

 

Public Testimony in Opposition to the Application: 

 

Roger Nyquist, Firwood Place SW, said he supported the Planning Commission’s decision to deny the 

application, and he asked that the City Council do the same.  He said the proposed site is outside of the 

applicant’s search ring as shown on the Alternative Site Analysis; he thought the applicant should use 

Geographic Information System tools to better define the search area and identify what else might be available.  

He submitted a copy of a newspaper editorial opining that now is the time to start disaster planning for a potential 

earthquake disaster, as well as two maps (see agenda file). 

 

Nyquist referred to his written testimony which describes his opposition to the application.  In his 20 years of 

being involved in the public process, this is the first time he has testified in opposition to an application.  He said 

the bowling center business has been in his family for 50 years and moved to its current location in 2005.  He 

expressed concern about safety associated with having a 120-foot tower located 40 feet from a building that he 

invites the public to be in every day.  He referred to and reviewed attachments to his written testimony – maps 

and photos of existing towers in the area and an excerpt from the Telecommunications Act of 1996.  He said it is 

clearly the Council’s authority as to what it wants the community to look like.  He referred to the applicant’s 

comments about setting precedent and commented that a precedent could also be set by allowing this tower in the 

MUC zone.  He said the Mixed Use Village Center concept was in place in 2005 when he applied to relocate the 

bowling center, and he revised his plan because of it.  He likes the concept of the Village Center and thinks the 

City should give it a chance to work.  A 120-foot tower at this location would change the nature of the zoning.  

Nyquist said the tower clearly poses a safety risk to his facility and his customers.  He expressed concerns about 

the potential for ice falling off of the structure or the structure itself falling over in the event of an earthquake.  

He said there are areas much better suited for the tower than the proposed site, as demonstrated in the maps he 

provided.  He said he is opposed to the proposal and he thinks it doesn’t fit the area; however, if Council is 

inclined to approve the request, he asked that they at least relocate the tower so that it would not hit his building 

if it fell during a catastrophic event.  He showed a video of ice falling from cell towers which he obtained through 

a YouTube search (see agenda file). 

 

Johnson asked how far the bowling center is from the property line.  Nyquist said it is about 8 feet in the subject 

area.     

 

Kopczynski asked if Nyquist would perceive any way the tower would affect his business simply by the fact that 

it was there.  Nyquist said some of the mothers who bring their children to play miniature golf have indicated it 

wouldn’t be their preference.  He doesn’t know how it would affect his business. 

 

Kopczynski referred to photos of towers submitted by Nyquist.  He hadn’t noticed many of these towers until 

they were pointed out; some of these towers are right up next to buildings.  He asked what kind of setback 
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Nyquist would propose.  Nyquist said he would like the tower set back from his building at least as far as the 

height of the structure. 

 

Kopczynski said his perception is that this is a case of NIMBY – not in my backyard.  Nyquist said he was sorry 

to hear his testimony was interpreted in that way. 

 

Bill Ryals, 935 Jones Avenue NW, submitted two pages of photos of towers, and a map of the area with excerpts 

from the Development Code related to the Village Center zoning districts (see agenda file).  He said there were 

several questions at the Planning Commission hearing related to sizes of cell towers for which the applicant had 

no answer.  He said the majority of towers are not that tall and it is unusual to see towers stand out of their 

surroundings.  His main concern has to do with the Village Center plan; the cell tower would impact roads and 

infrastructure and make it very difficult to develop the site as envisioned.  He feels that safety issues should apply 

to both public and private streets.  He said this is an allowed use in industrial zones because it is understood there 

is a greater risk involved.  Approving this would set a precedent for other like areas within the City.  He would 

like to see something like the North Albany Village developed in the subject location.  He disagreed that the 

applicant has mitigated as much as possible; an online search shows that there are a lot of mitigation strategies 

that have been used in other areas.  He referred to the applicant’s statement that they would not have proposed 

this site if an industrial zoned site had been available; he argued that the cost of a conditional use permit process 

could be much less expensive than two towers or increased lease expenses.  He said if this use is allowed, it 

should at least meet the part of the Code that states that development needs to respect the scale, design, and feel 

of the Village Center. 

 

Eddie Merrifield, 2030 Kodiak Avenue SW, lives near the subject site.  He said the applicant indicated that the 

property owner knows what is best for this property; however, the applicant lives in Washington and hasn’t been 

active in this area since about 2004.  He gave some personal information, talked about the beauty of the area, and 

expressed concern about the visual impacts of the proposed tower.  He said the tower doesn’t fit in with the 

neighborhood which has open space, wetlands, parkland and a nature trail.  He said the statement that there is no 

industrial property available is counter to what he believes; he wonders if there is none at the rate they want to 

pay.  He said he is a Verizon customer and he does have very bad service; however, he doesn’t think the tower 

fits in the proposed site. 

 

There was a letter submitted by Josh and Meredith Hanson (see agenda file). 

 

Neutral Testimony: 

 

Dan Johnson, Willetta Street, said he lives about 500 feet from the subject site.  He appreciated that his concern 

about additional traffic on Willetta Street, which he raised at the Planning Commission hearing, was addressed 

with a proposal to move access away from Willetta Street.   

 

Rebuttal: 

 

Connors suggested that Council consider continuing the hearing to allow the applicant to provide additional 

information on a couple of issues.  Regarding Nyquist’s concerns about safety and proximity to his facility, the 

applicant would be willing to talk to the property owner to see if a different location on the site could be 

proposed.  Regarding questions and concerns about why the applicant didn’t choose a different site, the applicant 

would like to provide more specifics about those property owners who were unwilling to lease and why.   

 

Connors said he would take this opportunity to reinforce a couple of issues in response to testimony.  He said the 

Code allows this use subject to conditional use criteria.  The Planning Commission interpretation says that the 

use is incompatible based in height.  If Council adopts that, it will set a precedent that structures taller than 

existing structures not allowed in most zones.  

 

Connors said the applicant provided information which shows the height of the proposed tower is consistent with 

other towers in the area and with industry standards.  A question about two towers is speculation; the Council 

bases its decisions on evidence, not speculation.  The purpose of the concept plan was to show the property 

owner had given thought to how with site might develop.  The site is owned by a developer who has submitted a 

conceptual development plan and there is no evidence that the tower would impact development potential.  He 

noted testimony from a Verizon customer confirming that he has bad service in this area.  He spoke about 

wireless communications needs in the community and said the Council needs to be providing this service.   

 

Request for a Continuance: 

 

Council briefly discussed the request for a continuance. 

 

MOTION:  Kopczynski moved to continue the hearing.  Johnson seconded the motion.   

 

Delapoer asked if the applicant would agree to a corresponding extension of the 120-day timeline. Connors said 

the applicant would.    
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Coburn said he sees value in continuing the hearing, and he doesn’t think additional information would hurt the 

process. 

 

Kellum said that continuing the meeting for additional technical information would be a waste of time.   

 

Johnson noted the applicant was going to work with the property owner to see if a location on the property could 

be proposed that would have less impact on the bowling center. 

 

VOTE: The motion passed 4 to 2, with Collins and Kellum voting no. 

 

Delapoer suggested that Council set a date for the continuance and set any parameters such as a time limit for 

testimony.  Brief discussion followed.   

 

MOTION:  Kopczynski moved to continue the hearing to October 8, 2014, with a 20-minute time limit for each 

side.  Coburn seconded. 

 

Olsen said he didn’t support time limits.   

 

VOTE: The motion failed 3-4, with Johnson, Kellum, Olsen, and Konopa voting no. 

 

MOTION:  Kopczynski moved to continue the hearing to October 8, 2014, with no time limits.  Olsen seconded 

the motion and it passed 6-0. 

 

In response to an inquiry from staff, Connors said the applicant would agree to a 45-day extension of the 120-day 

time limit.  Any written materials be submitted to staff two weeks prior to October 8. 

 

Business from the Public 

 

Rene Pearsall, 1525 Maple, said members of his family are suffering with meth.  He reviewed several incidents 

of crime that have occurred against himself and his family, and what he felt was a lack of response from the 

Albany Police Department (APD).  He said he talked to several Councilors about this issue in November.  He is 

irritated that he can’t get a response from the Police and that they consider his family to be a joke.  He expressed 

concern for the safety of himself and his family members.  Konopa said she would ask APD to follow-up.   

   

Tom Cordier, 2240 NW Park Terrace, said he is advocating that as much Central Albany Revitalization Area 

(CARA) money as possible be used to fund the Police and Fire stations.  He said he would like a question to be 

asked of Jeannette Launer.  Assuming that the Albany Revitalization Agency made a decision to remove several 

non-Tax Increment Financing (TIF) public projects from the current plan and substituted a project to fund          

$5 million for replacement of the fire station as a minor amendment, his question was: “If that decision were 

legally challenged as a violation of the substantial amendment definition, what would the court likely decide?”   

 

Konopa asked if Cordier was asking this on behalf of the Public Safety Facilities Review Committee.  Cordier 

said he was asking the question as a concerned citizen who also is a member of that committee. 

 

Hare said he understood that Launer would have information regarding what constitutes a substantial amendment 

for the CARA Advisory Board meeting on September 17.  Konopa noted that the information would be available 

on the City’s website the Friday preceding the meeting.  Cordier said he would be out of town, and he requested 

assurance that the substitution question would be asked. Following brief discussion, Collins said he would ensure 

that the CARA Advisory Board addresses the substitution issue and Cordier’s specific question. 

  

Adoption of Consent Calendar 

 

Approval of Minutes: June 23, 2014, GAPS School Board and City Council Joint Meeting 

 

MOTION:  Collins moved to adopt the Consent Calendar.  Coburn seconded.  The motion passed 6-0. 

 

Appointment 

 

Appointing Willard Sheppy to the Traffic Safety Commission. 

 

MOTION:  Collins moved to approve the Appointment. Kopczynski seconded. The motion passed 6-0. 

 

BUSINESS FROM THE COUNCIL 

 

Johnson said she was still looking for a Planning Commission appointment from Ward III; she asked that anyone 

interested in the position contact her. 

 

Smith said staff was contacted by Linn County Presiding Judge Murphy requesting a City of Albany representative be 

appointed to the Linn County Public Safety Coordinating Council.  Kellum volunteered to serve on that body.   
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NEXT MEETING DATE: Work Session September 8, 2014 

Regular Session September 10, 2014 

 

ADJOURNMENT 

 

There being no other business, the meeting was adjourned at 10:35 p.m. 

 

Respectfully submitted,     Reviewed By,  

 

 

 

Teresa Nix        Stewart Taylor 

Administrative Assistant      Finance Director 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

  

 


