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4:00 p.m. CALL TO ORDER 

4:00 p.m. ROLL CALL 

CITY OF ALBANY 
CITY COUNCIL WORK SESSION 

Municipal Comi Room 
Monday, August 11, 2014 

4:00p.m. 

AGENDA 

4:05 p.m. BUSINESS FROM THE PUBLIC 

4:10p.m. LOWE'S DISCUSSION- Jim Delapoer, Mark Shepard 
Action Requested: Information, discussion, direction. 

OUR MISSION IS 

"Providing quality public services 
for a better Albany community." 

OUR VISION IS 

"A vital and diversified community 
that promotes a high quality of life, 

great neighborhoods, balanced 
economic growth, and quality public 

services. 

Rules of Conduct for Public Meetings 

1. No person shall be disorderly, abusive, or 
disruptive of the orderly conduct of the meeting. 

2. Persons shall not testify without first receiving 
recognition from the presiding officer and stating 
their full name and residence address. 

3. No person shall present irrelevant, immaterial, or 
repetitious testimony or evidence. 

4. There shall be no audience demonstrations such 
as applause, cheering, display of signs, or other 
conduct disruptive of the meeting. 

5:00p.m. COUNCIL SUBCOMMITTEE ON INDUSTRY ECONOMIC DEVELOPMENT 
PROPOSAL REPORT- Kate Porsche, Councilor Collins, Councilor Kellum 
Action Requested: Information. 

5:10p.m. TELECOMMUNICATIONS FRANCHISE AGREEMENTS- Stewmi Taylor 
Action Requested: Information, direction; for decision at August 13 Council meeting. 

5:25p.m. 150111 ANNIVERSARY DISCUSSION- Marilyn Smith 
Action Requested: Discussion, direction. 

5:30p.m. COUNCILOR COMMENTS 
1. Door-to-door solicitors - Councilor Collins 

5:40p.m. CITY MANAGER PROTEM REPORT 

6:00 p.m. ADJOURNMENT 

City of Albany Web site: ·www.cityofalbany.net 

The location of the meeting/hearing is accessible to the disabled. If you have a disability that requires accommodation, 
advance notice is requested by notijjling the City Manager's Office at 541-917-7508, 541-704-2307, or 541-917-7519. 
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TO: Albany City Council 

VIA: 

FROM: 

DATE: 

Wes Hare, City Manager 

Mark W. Shepard, P.E., Assistant City Manager, Public Works and Community )iu.D 
Development Director 

August 5, 2014, for the August 11, 2014, City Council Work Session 

SUBJECT: Lowe's Request to Amend the Development Agreement 

RELATES TO STRATEGIC PLAN THEME: • Healthy Economy 

• Effective Government 

Action Requested: 

No action required. This memo provides Council with information in advance of the August 13, 
2014, Council Meeting in which Lowe's representative, Mark Stoner, will present a request to 
Council. 

Discussion: 

Development Agreement History 

The City of Albany negotiated at length to reach an agreement with Lowe's to develop a store in 
Albany. The City provided Lowe's with incentives that have not been extended to other similarly 
situated businesses that have located in Albany. The intent of having Lowe's develop a store in 
Albany was to off-set the economic recession by bringing development and jobs to the City. 

Following is a list of what the City promised as part of the agreement to bring a Lowe's store to 
Albany:· 

1. The City would complete the design and construction of street infrastructure 
improvements required to meet Lowe's land use approval through the formation of a 
Local Improvement District (LID). 

2. The City would pay the Lowe's team asking price (with no appraisal) of $1.67 million for 
the right-of-way required for the Oak Street punch-through between 9111 Avenue and 
Pacific Boulevard. 

3. The City would modifY the proposed LID assessment methodology to shift the burden of 
street improvement costs away from the Lowe' s team and onto the City. This change 
saved Lowe's approximately $3 million as compared with the assessment methodology 
initially recommended by staff and required approximately $3 .8 million ofCity funds . 

4. The City would pay Lowe's liquidated damages of $1 ,000 per day if the street 
improvements were not completed by April 30, 2013. The City completed all of its work 
by November 2012. 

The City kept all of its promises. In return for Albany' s promises, Lowe's committed to opening 
a 150,000 square foot Lowe' s store as approved in their land use application. The City sought to 
have the store opened within two years, but agreed to Lowe's request to have four ( 4) years to 
complete their store. 
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In return for the promises made by the City, Lowe's promised to: 

1. Construct, staff, and open for business, a 150,000 square foot store on or before 
December 31, 2014. The store was to be designed and constructed as detailed in the City 
land use approvals. 

2. Pay the City of Albany liquidated damages of $1,000 per day up to $2,000,000 if the 
store was not open and operational by December 31, 2014. 

Lowe's Request 

The City has been in contact with Lowe's representatives for the past several years in order to 
understand the status of the Lowe's store development. Recently staff received a request from 
Lowe's in which they have asked to change their promise to the City. Lowe's requested: 

1. Approval of a one year extension to December 31, 2015, to complete and open the store. 

2. Allow the store to be redesigned and reduced by approximately 35 percent from the 
original size (subject to land use approval). 

3. Waive the liquidated damages ($365,000). 

A copy of an email from Mark Stoner's emailed request is attached for your reference. 

Impact to Albany 

The changes requested by Lowe's, if approved, will have an impact on the City. Following is a 
summary ofthe financial impacts that staff has identified: 

1. Lower property tax revenues. A store that is 35 percent smaller will result in a decrease 
in the annual property taxes paid by Lowe's. An existing store in Albany very 
comparable to Lowe's original proposal paid approximately $140,000 in property taxes in 
2014. A 35 percent reduction in the size of the building and a corresponding reduction in 
the property tax would lower the tax to $91,000, a difference of $49,000. All of the 
overlapping taxing jurisdictions would be impacted by the reduced payment. The impact 
to the City of Albany would be approximately $13,500 in 2014, and will continue as long 
as the development exists on the property. Other taxing districts such as GAPS, Linn 
County, LBCC, etc., will experience similar permanent reductions in expected property 
tax revenues. 

2. Lower Transportation SDC payment. Based on today' s Transportation System 
Development Charge (TSDC) rates, Lowe's will pay approximately $220,000 less in 
TSDC fees than if they build the store they promised. As you will recall, it was TSDC 
funds that were the primmy funding source of the street improvements required for the 
Lowe's store. Allowing a smaller Lowe's store will mean that there are less TSDC funds 
available for Council to spend on other improvement projects needed in the City. 

3. Lower Building Permit fees. Building permit fees are based partially on building value. 
While the work required for plan review and inspections will remain approximately the 
same, building permit fees will be lower for a store that is 35 percent smaller. 

4. Fewer jobs. Part of the motivation for assisting the location of the Lowe's store in 
Albany was the creation of jobs. It is reasonable to assume that a small store will display 
fewer goods and may, therefore, have lower sales volumes requiring a smaller staff. 
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Alternatives 

After hearing from Mark Stoner at the August 13, 2014, City Council Meeting, the Council will 
be in a better position to decide how to proceed with the request. Staff has identified three 
potential paths for Council to follow: 

1. Hold Lowe's to its promise. The City fulfilled all of our promises to Lowe's. The City 
would be well within its contractual rights to hold Lowe's to their promises to the City. 
This would result in Lowe's being subject to paying the City liquidated damages of 
$1,000 per day starting January 1, 2015. These damage payments would continue until a 
store (in conformance to the Development Agreement) is opened and in operation. If a 
store is not opened before October 2016, Lowe's would owe the City the balance of the 
maximum penalty of $2 million. The biggest downside risk is that Lowe's might 
abandon construction in Albany altogether. 

No action by Council is required if this is the direction the Council would like to take. 
The existing Development Agreement would remain in effect and staff would work to 
enforce the conditions of the agreement. 

2. Grant Lowe's request to change their promise outright. The City Council could grant 
Lowe's request for a one year extension and request to construct and open a smaller store 
with no penalty or payment required. If this is Council's direction, staff will draft an 
amendment to the Development Agreement with Lowe's for Council review and 
approval. 

3. Grant Lowe's request to change their promise with conditions. Council could 
accommodate Lowe's request in exchange for some financial or other consideration. 
Staff may be directed to propose such modifications to the Development Agreement as 
the Council may require. Upon receiving direction from Council, staff would initiate 
negotiations with Lowe's for a modified agreement. 

It is important that Council understand that there is no rush. The Council should take the time it 
needs to consider its position. A copy of the original Development Agreement is attached for 
Council reference. 

Budget Impact: 

No budget impact at this time. The budget impact is dependent on direction provided by Council. 

MWS:kw 
Attachment 



She ard, Mark 

From: Hare, Wes 
Sent: Monday, July 28, 2014 10:43 AM 

Delapoer, Jim; Shepard, Mark 
FW: Albany OR Lowe's 

To: 
Subject: 

From: Stoner, Mark- Mark A [mailto:Mark.A.Stoner@Lowes.com] 
Sent: Monday, July 28, 2014 10:09 AM 
To: Hare, Wes 
Subject: Albany OR Lowe's 

Hello Wes, Thanks for all your help on the proposed Lowe's store in Albany OR. The project is approved to move forward 
with an opening in fourth qtr. of 2015. I do not have a specific schedule yet but should have one within a few weeks. 
The following will hopefully answer the questions you posed in your July the-mail. 

• The project was delayed for three principle reasons. Lowe's dramatically slowed its new store program. At a high 
Lowe's was building approximately 140 stores a year domestically. Lowe's current program is at about 12 stores 
a year domestically. Secondly Lowe's Oregon stores had a significant drop in sales do the economic recession. 
The stores started to recover last year and are doing much better. Thirdly Lowe's several years ago started 
redesigning its prototypical buildings and only recently have we decided which prototype to develop in small 
markets such as Albany. 

• We have commenced design ofthe 84K site plan and working with the city hope to submit a revised design and 
development package in a few months. Assuming the city will grant Lowe's an extension Lowe's would start 
construction in the spring with a fourth qtr. opening 20015. 

• Lowe's would like a one year extension on the opening covenant to December 31, 2015. Lowe's has significant 
sunk costs in the project including carry costs, design costs and site work. We are requesting that no additional 
financial requirements will be required by the city for the extension. 

The city staff in Albany has always been great to work with and we look forward to working with you on developing the 
revised project. I would like to set up a meeting with city staff to discuss the submittal process for the revised plan and 
to discuss Lowe's schedule for development. I'm also available for any meetings or phone call with the city council. 

Let me know when you are available for a call. 

Sincerely, 

Mark Stoner 
Director- Real Estate West 

Lowe's Home Improvement 
c 760-213-6542 
0 949-891-9017 

1 



INFRASTRUCTURE FUNDING AGREEMENT 

TIDS AGREEMENT ("Agreement") is entered into this ll~ day of 
N·OV2HBI2R.. , 2011 ("Effective Date"), by and between LOWE'S HIW, INC., a 

Washmgton corporation (hereinafter "Lowe's"), and THE CITY OF ALBANY, OREGON, a 
Municipal corporation organized under the laws ofthe State of Oregon (hereinafter "City"). 

RECITALS: 

A. Lowe's intends to purchase property from Conser Homes Inc. at the intersection 
of Oak Street and Ninth Avenue in Albany, Oregon upon which Lowe's intends to develop a 
Lowe's retail store (the "Lowe's Property"). Also, Lowe's intends to construct such retail store 
in conformance with City of Albany Site Plan No. SP-37-08, SP-38-08; and VR-09-08. · 
Additionally, Lowe's intends to have two closings to purchase all of the Lowe's Property. A 
first closing on a portion of the Lowe's Property that has no tenants thereon (the "First Lowe's 
Closing") and a second closing on the remaining portion of the Lowe's Property after any tenants 
have been vacated such property (the "Second Lowe's Closing"). 

B. Pursuant to the terms of the land use approval given by City to Lowe's 
authorizing construction ofthe Lowe's proposed store, and as provided herein, the construction 
of necessary infrastructure improvements including, but not limited to, the extension of Oak 
Street between Pacific Boulevard and Ninth A venue (hereinafter the "Punch Through") along 
with improvements to the Lowe's Property frontage on Oak Street, has been secured through the 
Albany City Council's establishment of a Local Improvement District ("LID") to make these 
improvements. All of said improvements are required to be constructed to City standards. -
Pursuant to this Agreement, City has agreed to construct the Punch Through and the Oak Street 
Frontage Improvements (as defined below) as a Local Improvement District Project. . 

C. City has allowed Lowe's to pruiicipate in the Local Improvement District refened 
to above which will provide for the City completing infrastmcture improvements along the 
frontage of the Lowe's Property on Oak Street ("Oak Street Frontage Improvements") and the 
Punch Through and assessments against specially benefitted propeliies in order to reimburse the 
City for the cost of constmcting such improvements. 

D. City intends to construct the Required City Infrastmcture Improvements (as 
defined below) which shall include the Oak Street Frontage Improvements as provided in the 
Engineer's Report adopted as a part of Resolution No. 5911 discussed below. 

E. On June 9, 2010, Resolution No. 5911 was adopted by City, at the request of 
Lowe's, Conser, and the Perlenfeins, and with their expressed acceptance and approval in order 
to provide a mechanism for funding of the required improvements. 

F. As a pali of Resolution No. 5911, City and Lowe's were required to enter into an 
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Infrastructure Funding Agreement setting forth the parties' expectations of one another with 
regard to the construction of the above-referenced improvements and the consequences of the 
failure by Lowe's, to construct the intended store after City provided substantial public funding 
for mimy of the required improvements and the consequences of the failure by the City to 
construct the Required City Infrastructure Improvements for Lowe's to open a store. This 
Agreement is made by the parties in response to Resolution No. 5911. 

G. Contemporaneously with the execution of this Agreement, City intends to have 
mutually executed with the Perlehfeins an agreement concerning the City's purchase of the 
Perlenfein property, which property is necessary for the Punch Through (the "Perlenfein 
Property"). The City intends to purchase the Perlenfein Property contemporaneously with the 
First Lowe's Closing. 

IN CONSIDERATION of the mutual promises set forth herein, the adequacy of which is 
hereby acknowledged, the parties agree as follows: 

Section 1. Incorporation of Recitals: 
The Recitals set forth above are hereby incorporated into the body of this Agreement and 

acknowledged by _the parties to be true and conect. 

Section 2. City Acquisition of Perlenfein Property: 
Contemporaneously with the City's execution of this Agreement, City shall have 

mutually executed with the Perlenfeins an agreement concerning the City's purchase ofthe 
Perlenfein Property which shall allow the City to purchase the Perlenfein Property 
contemporaneously with the First Lowe's Closing. City agrees that City will exercise its right 
under the above-referenced agreement and use its best efforts to purchase the Perlenfein Property 
contemporaneously with Lowe's purchase of the Lowe's Property or a portion thereof. City 
shall provide Lowe's with a copy of the above fully executed Perlenfein purchase agreement 
within five (5) days after the Effective Date. It shall be a condition to the obligations of the 
parties hereto that City shall have purchased the Perlenfein Property contemporaneously with the 
First Lowe's Closing and that Lowe's has purchased the Lowe's Property. 

Section 3. Parties Obligations Subsequent to City Purchase ofPerlenfein Property: 
Upon the execution of this Agreement and the City's purchase of the Perlenfein 

property, City shall proceed with the construction of the Required City Infrastructure 
Improvements defined herein and if City does not perform as set fo1th in this Agreement, 
City shall pay the liquidated damages provided in Section 6 below. Lowe's shall be 
obligated to constmct and open the store as called for in Section 7 below or pay the 
liquidated d~ages provided in Section 8 below. 

Section 4. City Obligations to Construct Infrastructure: 
Subject to the limitations set forth herein, City covenants to construct the infrastructure 

called for in the January 15, 2010, Notice of Decision which is Exhibit "A" attached hereto and 
by this reference incorporated herein, the Punch Through and the Oak Street Frontage 
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Improvements ("Required City Infrastructure Improvements"). City covenants to complete the 
Required City Infrastructure Improvements by April30, 2013 ("City Liquidated Damages 
Deadline"). 

Section 5. Limitation on City's Responsibility to Construct Infrastructure: 
Notwithstanding Section 4 above, the City will have no responsibility or liability for any 

delays to completion of the Required City Infrastructure Improvements in the event said delay is 
caused by any of the following factors: 

(a) Any delay caused by parties other than the City in making the Punch 
Through prope1ty ready and available, in all respects, for construction (at a 
minimum, clearing the Punch Through property of all prior improvements); or, 
(b) Any litigation challenging any aspect of the infrastructure construction 
including, but not limited to, challenges to this Agreement, challenges to any 
aspect of the Local Improvement District process or assessment ordinance, or any 
other litigation concerning the subject of this Agreement; or, 
(c) Delays caused by unanticipated remediation of any subsurface 
environmental condition located in the Punch Through property or the Oak Street 
property from the northern border of the Lowe's Property south to the intersection 
of Queen Street; or, 
(d) Delays or failure to receive approvals required by state, federal, or local 
law or any state, federal, or local regulatory agency in response to unexpected 
underground conditions including, but not limited to, hazardous materials, buried 
archeological sites or conditions located in the Punch Through property or the 
Oak Street property from the northern border of the Lowe's Property south to the 
intersection of Queen Street; or, 
(e) Delays or failure to receive required approvals caused by any action or 
omission by ODOT, including, but not limited to, ODOT' S failure to respond 
timely to inquiries from City or its contractors, ODOT's requests for additional 
infonnation, or ODOT's reconsiderations; or, 
(f) Delays caused by strikes, civil disturbance, acts of God, or any 
circumstance outside the control of City or unforeseen by City. 

A delay shall be deemed to be caused by any ofthe factors enumerated above if the 
occurrence of such an event is a substantial contributing factor of the delay. 

City agrees to provide Lowes written notice of such delays within a reasonable time after 
such delays occur stating with particularity the reasons for such delays as enumerated above. 

Upon request from Lowe's, City will provide monthly, written progress reports to Lowe's 
beginning on the first business day of the month following closing of City's purchase of the 
Perlenfein Punch Through property and continuing on or about a like day of each month 
thereafter until the Required City Infrastructure Improvements have been completed. These 
progress reports shall advise Lowe's of the progress of the work and any known adverse 
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· conditions which reasonably may be expected to cause a delay in the completion of the Required 
City Infrastructure Improvements. 

Section 6. Liquidated Damages in the Event of a Breach by Cifx: 
IF LOWEtS COMPLETES TRE CONSTRUCTION OF THE PROPOSED STORE 

AND IS, IN ALL RESPECTS LEGALLY PERIVflTTED TO, AND READY 1'0, OPEN 
SAID STORE FOR BUSINESS JIJU'f FOR 'fRE FAILURE AND DELAY BY TW!i: CUY 
TO COMPLETE THE REQlUUillO CITY INFRASTRUCTURE lMPROVEMJENTS AS 
IU:QUIRED HEREIN, THE lP'AlRTfES AGREE THAT LOWE'S WILL ~NCUR 
SUBS1'ANTIAL DAMAGES FROM SUCH DELAY. LOWE'S SJfliALL NOT BE 
ENTITLED TO UQUlOATED DAMAGES DUE TO A DELAY ~N THE . 
CONSTRUCl'ION OF ANY REQUIRE)) CITY INFRASTRUCTURE IMPROVEMENTS 
WHICH ARE NOT REQUIRED TO ALLOW LOWE'S TO O:PEN US PROPOSED 
STORE. IN THE EVENT OF SUCH A DELAY, THE CITY RESERVES THE lUGRT, 
Wl'fHOU'f BEING SU:QJECT TO LIQUIDATED DAMAGES, TO WAIVE A 
REQUIREMENT THAT THE OPENING Olf THE LOWE'S STORE BE DELAYED 
UNTIL THE REQUJIRED CITY JNFRASTRUCTURE IMPROVEMENTS ARE 
COMPLETED. HOWEVER, IF ANY OTHER GOVERNMENTAL AG.ll:NCIES HAVE 
CONDl'fiONED LOWE'S ABILI'Jf'Y TO OPEN lTS l'R0l10S:ED STORE UPON TB'E 
COMPLETION OF TilE REQUIRED CITY INFRASTRUCTURE IMPROVEMENTS 
AND LOWE'S IS NOT ABLE TO OPEN ITS PROPOSED STORE AS A RESULT OF 
SUCH: DELAY, SUCH WAIVER SHALL HAVE NO EFFECT UPON CITY~s 
OBLIGATIONS IN THIS AGREEMENT. SUCH DAMAGES WOULD BE DIFFlCULT 
TO ASCERTAIN WITH CERTAINTY AND TilE PARTIES AGREE THAT LOWE'S 
SHOULD THEREFOR,E BE ENTITLED TO LIQUIDATED DAMAGES FROM CITY IN 
THE AMOUNT OF ONE !'HOUSAND AND N0/100 DOLLARS ($1,000.00) PER DAY 
l?OR EACH DAY THAT CITY HAS NOT COMPLETED THE REQUIRED ClTY 
IN.FRASl'RUCl'URE IMPROVEMENTS AliTER THE Cl'l'Y UQUIDATED 
DAMAGES lJEAOUNE. THlS LIABILITY SHALL :UE CAPPE.O AT TWO MILLION 
AND NO/lOG OOLLARS ($2,000,000.00). PAYMENT OF THESE LllQUlDA'fED 
.OAMAGES SHALL BE LOWE'S SOU<~ AND EXCLUSlVE REMEDY AGAINST CH'Y 
FOR CITY~s FAlLUJltE TO COMPLETE THE REQUIRED ClTY INFRASTRUC'JfUAA 
~MPROVEMENTS BY THE DEADLINES lrROVKDED KN.'fffiS AGREEMENT. 

GuJ 
CITY'S INITIALS LOWE'S INITIALS 

Section 7. Default by L(lwc's: 
Lowe's will be deemed to be in default if Lowe's fails to open for business a retail store . 

substantially confonning with the site plan attached hereto as Exhibit ('B" attached hereto and 
made a part hereof by Occember31, 2014 (''Lowe's Opening Deadline"). The Lowe's store 
shall be deemed open for putposes of this section in the event that it is fully stocked, staffed, and 
open for business in confonnance with all state and local laws and with Lowe's customary retail 
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practices at other stores of similar size, in similar communities in the state of Oregon (''Opened 
Store"). 

Section 8. Liquidated Damages in the Event of a Lowe's Breach: 
LOWE'S ACKNOWLEDGES THAT THE CITY WILL HAVE EXPENDED 

SIGNIFICANT PUBLIC RESOURCES IN THE CONSTR.UCl'lON OF THE REQUIRED 
CITY INFRASTRUCTURE IMPROVEMENTS AND THAT THE CITY WlLL INCUR 
SUBSTANTIAL DAMAGES IN TIRE EVENT LOWWS BREACHES THIS 
AGREEMENT EITHER .IllY DELAYING THE OPENlNG OF THE STORE OR 
FAILING TO OPEN THE STORE ALTOGETHER. THE PARTIES AGREE 'Jl'HAT 
SUCH DAMAGES WOULD :OE DIFFICUL'll.' TO ASCERTAIN WITH CE'RTAINTY 
AND THAT THE lBELOW MONETARY AMOUNT WILL BE JREQUJIJRED TO FAIRJL V 
COMPENSATE THE C!TY FOR JlTS ILOSS. LOWE'S AGREES TO PAY THE ClTV 
THE--AMOUNT OF ONE THOUSAND AND NO/tOO DOLLARS ($1,000.00) FOR EACH 
DAY THAT LOWE'S FAILS TO PROVJlDE AN OPENED STORE AFTER THE 
LOWE'S OPENING DEADLINE NOT TO EXCEED AND SHALL BE CAPPED AT THE 
TOTAL AMOUNT OF TWO MILLION AND N0/100 DOLl,ARS ($2,000,000.0ct). 
PAYMENT OF THE DAILY ILIQU.IDATED DAMAGES SET FORTH ABOVE SHALL 
BE REQUIRED UNTIL LOWE'S PROVIDES AN OPENED STORE. SHOULD 
LOWE'S J.i'AlL TO PROVIDE AN OPENED STORE AS REQUIRED HEREIN FO.R 
FOUR (4) YEARS FOLLOWING THE DATE OF CITY'S COMPLETlON OF THE 
REQUIRED CITY INFRASTRUCTURE IMPROVEMENTS, THE ENTIRE UNPAID 
BALANCE OF THE TWO MlLLION DOLLARS UQlllDATED DAMAGE SUM 
SHALL BE IMMEDIATELY DUE AND OWING FROM LOWE'S TO ClTY. 
PAYMENT OF THESE LIQUIDATED DAMAGES SHALL BE ClTY~s SOLE AND 
EXCLUSIVE REMEDY AGAINST LOWE'S FOR LOWE'S .FAILURE TO Pn.OVlDE 
AN OPENED STORE. 

CITY'S INI'fiALS LOWE'S INITIALS 

Section 9. JLintitation Ol1 Lowe's resgonsibility for delay in providil:tg ~n opened 
~: Notwithstanding Sections 7 and 8 above, Lowe's will have no responsibility or liability 
for any delays to provide an Opened $tore in the event said delay is caused by any ofthe · 
fo1low~ng factors: 

(a) Delay by City in the completion of the Required City Infrastructure 
.Improvements by the applicable deadlines set forth in this Agreeruent called for 
herein; or, . . 
(b) Delay caused by any third party initiated litigation challenging any aspect 
of the infrastructure consLruction including, but not limited to, challenges to tl1is 
Agreement, or any other litigation concerning the subject of this Agreement; 
(c) Delays caused by unanticipated remediation of any subsurface 
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environmental or soils condition; 
(d) Delays required by state, federal, or local law or any state, federal, or local 
regulatory agency relate,d to prope1ty conditions including, but not limited to, 
wetlands, hazardous materials, buried archeological sites or conditions; 
(e) Delays caused by any action or omission by ODOT including, but not 
limited to, ODOT's failure to respond timely to inquiries from City or its 
contractors, ODOT requests for additional information, and ODOT 
reconsiderations; or, 
(f) Delays caused by strikes, inclement weather, civil disturbance, acts of 
God, or any circumstances outside the control of Lowe's or unforeseen to 
Lowe's. 

A delay shall be deemed to be caused by any ofthe factors enumerated above if the 
occurrence of such an event is a substantial contributing factor of the delay. The circumstances 
set forth above shall entitle Lowe's to a day for day extension of the Lowe's Opening Deadline 
but shall not excuse Lowe's performance following such an extension. The cost(s) of compliance 
with a regulatory requirement or condition shall not be a basis for delay. Lowes shall provide 
City with written notice of any delay within a reasonable time after such delays occur stating 
with particularity, the reasons for such delay as enumerated above. 

Section 10. Representations and Warranties of Lowe's: 
(a) Lowe's has taken all actions and has obtained all consents necessary to 
enable it to enter into this Agreement, to be bound hereby, to consummate the 
transactions contemplated hereby and to perform its obligations hereunder. 
(b) The person executing this Agreement on behalf of Lowe's. has been duly 
authorized and empowered to do so. 
(c) The execution of this Agreement on behalf of Lowe's will bind and 
obligate Lowe's to the extent provided by the terms hereof. 
(d) To the best of Lowe's knowledge, there .exists no litigation or other 
proceeding pending or threatened against Lowe's that, if determined adversely, 
would materially and adversely affect the ability of Lowe's to consummate the 
transactions contemplated hereby or to perform its obligations hereunder. 

Section 11. Representations and Warranties of City: 
(a) Under the provisions of the Oregon Constitution, the Oregon Revised 
Statutes, applicable jurisprudence of the State of Oregon, and its chru.ter, the City 
has the power to enter into this Agreement, to be bound hereby, to consummate 
. the transactions contemplated hereby and to perform its obligations hereunder. 
(b) The City has taken all actions and has obtained all consents necessary to 
enable the City to enter into this Agreement, to be bound hereby, to consummate 
the transactions contemplated hereby and to perform its obligations hereunder. 
(c) The person executing this Agreement on behalf of the City has been duly 
authorized and empowered to do so. 
(d) The execution of this Agreement on behalf of the City will bind and 
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obligate the City to the extent provided by the terms hereof. 
(e) There exists no litigation or other proceeding pending or threatened 
against the City that, if detennined adversely, would materially and adversely 
affect the ability of the City to consummate the transactions contemplated hereby 
or to perform its obligations hereunder. 

Section 12. Governing Law: 
This Agreement and its construction shall be governed by and construed in accordance 

with the laws of the State of Oregon without regard to principles of conflicts of law. Any claim, . 
action, suit or proceeding, including discovery proceedings, (collectively, "Claim") between the 
Parties that arises from or relates to this Agreement shall be brought and conducted solely and 
exclusively within the State of Oregon and venue shall lie in the county wherein the property is 
located. 

Section 13. Severability: 
If any provisions of this Agreement or the application thereof to any persons or 

circumstances shall, to any extent, be invalid or unenforceable, then the remainder of this 
Agreement or the application of such provision, or portion thereof, and each provision of this 
Agreement shall be valid and enforceable to the fullest extent permitted by law. 

Section 14. Entire Agreement: 
This Agreement and the exhibits attached hereto sets forth the entire understanding· 

among the Parties with respect to the subject matter referenced herein, there being no terms, 
conditions, warranties or representations with respect to its subject matter other than as contained 
herein. 

Section 15. Third Parties: 
Except as expressly provided otherwise in this Agreement, the provisions of this 

Agreement are for the exclusive benefit of the Pmiies hereto and not for the benefit of any other 
persons, as third-party beneficiaries or otherwise, and this Agreement shall not be deemed to 
have conferred any rights, express or implied, upon any person not a Party to this Agreement. 

Section 16. No Partnership: 
This Agreement specifically does not create any pminership or joint venture between or 

among any of the Parties or in any respect render any Party liable for any of the debts or 
obligations of any other Party. 

Section 17. Notices and Demands: 
Any notice, demand, or other communication under this Agreement shall be sufficiently 

given if sent by (i) registered or certified mail return receipt requested, postage prepaid, (ii) 
nationally recognized overnight courier service or (iii) facsimile transmission, when it is sent by 
overnight or two day delivery by nationally recognized courier service within two (2) days of the 
facsimile transmission: 
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In the case of Lowe's: 

Lowe's HIW, Inc. 
1530 Faraday Avenue, Suite 140 
Carlsbad, CA 92008 
Attention: Jack Mandel, Senior Site Development Manager 
Fax number: (760)602-1 0,18 

With a copy to: 

Lowe's HIW, Inc. 
1530 Faraday Avenue, Suite 140 
Carlsbad, CA 92008 
Attention: Rob Doane, Senior Counsel 
Fax number: (760)602-8421 

In the case of the City: 

City of Albany 
ATIN: Wes Hare, City Manager 
333 Broadalbin SW 
P.O. Box490 
Albany, OR 97321-0144 
Facsimile: (541)917-7511 

With a copy to: 

Long, Delapoer, Healy, McCann & Noonan, P.C. 
ATIN: James V.B. Delapoer, Albany City Attorney 
201 First Avenue W. 
P.O. Box40 
Albany, OR 97321 
Facsimile: (541)926-7167 

Section 18. Binding Effect: 
This Agreement shall be binding upon and inure to the benefit of the Parties hereto and 

their respective legal representatives, successors and assigns. 

Section 19. Modifications: 
This Agreement cannot be changed orally, and no agreement shall be effective to waive, 

change, modify or discharge it in whole or in part unless such agreement is in writing and is 
signed by the Parties against whom enforcement of any wavier, change, modification or 
discharge is sought. · 
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Section 20. Further Assurances: 
Each Party agrees that it will, without further consideration, execute and deliver such 

other documents and take such other action as may be reasonably requested by another Party to 
more effectively consummate or achieve the purposes or subject matter of this Agreement. 

Section 21. Attorneys' Fees: 
In the event of any controversy, claim or dispute between the Parties affecting or relating 

to the subject matter or performance of tllis Agreement, each prevailing Party shall, to the extent 
prohibited by applicable law, be entitled to recover fi:om each non-prevailing Party all of its 
reasonable expenses, including reasonable attorneys, experts and accountants fees and expenses· 
of litigation, whether incuned at trial or on appeal and including any incurred in or in connection 
with any bankruptcy proceeding. 

Section22. Counterparts: 
The Agreement may be executed n several counterparts, either by manual, facsimile or 

email signatures and all such executed counterparts shall constitute on and the same agreement. 

Section 23. Headings: 
The section headings set forth in this Agreement are for convenience and reference only 

and in no way define or limit the scope or content of this Agreement or in any way affect its 
provisions. 

Section 24. Construction: 
The Parties acknowledge that the parties and their counsel have reviewed and revised this 

Agreement and that the normal rule of construction to the effect that any ambiguities are to be 
resolved against the drafting Party shall not be employed in the interpretation of this Agreement 
or any exhibits or amendments hereto. 

Section 25. Time of the Essence: 
Time is of the essence of each and every te1m, covenant, and condition set forth in this 

Agreement. 
[SIGNATURES TO FOLLOW ON THE FOLLOWING PAGE] 
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This Agreement is executed by Lowe's and the City of Albany, as of the date first hereinabove 
written. 

LOWE'S HIW, INC. 
a Washington corporation 

By: ______ ~~~~~~~~-++------------
Name:_-=--=(3a~rl!.___:__:_W~~---
Its: _____ S:::_e"'"'n'-'-'i_,_o r,__V--'---'-"'ic""'e_,_P_,_r~e~si~d-"!.ellnt"-------

CITY OF ALBANY, OREGON 
a municipal corporation organized 
under the laws of the State of Oregon 

By: _________________ __ 
Name: ___________________________ _ 

Its:------------------------------
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This Agreement is executed by Lowe's and the City of Albany, as of the date first hereinabove 
written. 

LOWE'S HIW, INC. 
a Washington corporation 

ClLTY OF ALBANY, OREGON 
a municipal corporation organized 
under the laws ofthe.State of Oregon 
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EXHIBIT A 
Notice Of Decision 
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TO: 

VIA: 

FROM: 

DATE: 

Albany City Council 

W es Hare, City Manager 

Stewart Taylor, Finance Director 
Mike Murzynsky, Senior Accountant 

August 7, 2014, for the August 11, 2014, Work Session 

SUBJECT: Franchise Agreement- AT &T CORP. 

Action Requested: 

Council approval of the ordinance approving the AT&T CORP franchise contract and revising 
AMC Chapter 3.40 and repealing Ord. No. 5471 which created AMC 3.40. 

Discussion: 

The City of Albany and AT&T CORP have modeled the franchise agreement (for approval by the 
City Council) by following the rules created by the Cable Communications Policy Act of 1984, as 
amended by the "Cable Television Consumer Protection Act of 1992". Within the revised 
document we have discussed and modified various sections to meet current needs or 
requirements; i.e. franchise granted, insurance requirements, bonds and other surety, construction 
and performance bond, payment, tree trimming and continuation - termination. 

The current AT&T CORP franchise agreement expired on August 14, 2011. The revised AT&T 
CORP Franchise agreement has a scheduled expiration date of August 13, 2024. Staff 
recommends that the City Council approve the agreement until August 13, 2024, as cited under 
Albany Municipal Code Chapter 3.40. 

With the Council's approval of this agreement, a revenue generating agreement is in place with a 
telecommunication franchisee that has growth potential. 

This item will be on the August 13, 2014, agenda for Council approval. 

If you have questions, please call Senior Accountant Mike Murzynsky at 541-917-7593. 

Budget Impact: 

No change from the current budget 

ST:mm 
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Sections: 
3.40.010 
3.40.020 
3.40.030 
3.40.040 
3.40.050 
3.40.060 
3.40.070 
3.40.080 
3.40.090 
3.40. 100 
3.40.110 
3.40.120 
3.40. 130 
3.40. 140 
3.40.150 
3.40.160 
3.40 .170 
3.40.180 
3.40. 190 
3.40.200 
3.40.210 
3.40.220 

Chapter 3.40 
AT&T CORP. TELECOMMUNICATIONS FRANCHISE 

Franchise granted . 
Excavations and construction. 
Tree trimming. 
Use of poles. 
Construction and performance bond Liability iAs\:lraAce. 
Rearrangement of facilities to permit moving of building and other objects. 
Street repair- Expense responsibility. 
Improvements - Utility obstruction prohibited. 
Emergency removal and alternate routing of facilities. 
Cables, wires- Rearrangement- Notice. 
Compliance with laws, rules and regulations. 
Sale of subscriber lists prohibited. 
Payment. 
Other fees and charges. 
Reporting of funds. 
Indemnification - Insurance. 
Continuation - Termination. 
Forfeiture and remedies. 
Severability. 
Attomeys' fees . 
Successors and assigns. 
Franchise nonexclusive. 

3.40.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter referred to as "City", to AT&T 

Corp., authorized to conduct business in Oregon, their successors and assigns, hereinafter each 
referred to as "Franchisee", the nonexclusive right and privilege to conduct business as a 
telecommunications carrier as that term is defined in ORS 133.721(8) within the City and to 
place, erect, lay, maintain and operate in, upon, over and under streets, alleys, avenues, 
thoroughfares and public highways, places and grounds within the City, poles, wires and other 
appliances and conductors for all telephone, telegraph and other communication purposes unless 
otherwise regulated. Such wires and other appliances and conductors may be strung upon poles 
or other fixtures above ground, or at the option of the Franchisee, its successors and assigns, may 
be laid underground, and such other apparatus may be used as may be necessary to prope1ty to 
operate and maintain the same. 

The scope of this grant allows the installation. maintenance and repair of 
telecommunications facilities by the Franchisee in the City's rights of way to 
provide telecommunications services. internet access services. and private line 
services. In the event the Franchisee intends to provide services other than 
telecommunication services. internet services or private line services. Franchisee 
shall be required to obtain an additional or revised from the City to the extent 
required by law. 
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Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority 
to prescribe which public ways will be used and the location of communications facilities within 
the public way as may be reasonably necessary to minimize public inconvenience. This franchise 
agreement anticipates 8,389 feet of cable and/or of conduit owned and maintained by Franchisee 
at $2.00 per foot resulting in an annual fee of $16,788. The Franchisee agrees to provide a map 
documenting the location of the 8,389 feet of conduit. This franchise does not authorize a cable 
television system nor video programming. (Ord. 5493, 2001; Ord. 5471 § 1, 2001) . 

3.40.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, 

avenues, thoroughfares and public highways, places and grounds in the City for the purpose of 
placing, erecting, laying and maintaining poles, or other supports or conduits for said wires and 
appliances and auxiliary apparatus or repairing, renewing or replacing the same. Said work shall 
be done in compliance with state and federal laws, as well as local rules, regulations, ordinances 
or orders, which may during the continuance of this fi·anchise be adopted from time to time by 
the City. Franchisee shall obtain from the City all applicable permits, which will require plan 
submittal, approval, and the payment of fees before work begins. The Franchisee shall file with 
the City maps showing the location of any construction, extension, or relocation or any of the 
facilities of the Franchisee and shall obtain the City's approval of the location and plans prior to 
the commencement of the work. All transmission and distribution strictures, lines, and 
equipment erected by the Franchisee within the City shall be so located as to cause minimum 
interference with the proper use of streets, bridges, and other public ways and places, and to 
cause minimum interference with the rights or reasonable convenience of propetty owners who 
adjoin any of the streets, bridges, or other public ways or places. Franchisee shall protect, 
support, temporarily disconnect or relocate any of its equipment required to do so by the City by 
reason of traffic conditions, public safety, street vacation, highway and street construction, 
change or establishment of street grade, installation of sewers, drains, water pipes, power lines, 
signal lines, and tracks, or any other type of structures or improvements by the City. Unless 
approved by the City no newly overlaid street or newly constructed street shall be excavated by 
the Franchisee for a period of five years from the time of completion of the street overlay or the 
street construction. In any such case, Franchisee shall be excused by the City from extending 
services if a practical alternate route cannot be found . When any excavation is made by the 
Franchisee, the Franchisee shall promptly restore the affected pmtion of the street, bridge, 
easement area, or public place to the reasonably same conditions in which it was prior to the 
excavation. The restoration shall be done in compliance with City specifications, requirements, 
and regulations in effect at the time of such restoration. If the Franchisee fails to restore promptly 
the affected portion of the street, bridge, or public place to the same condition in which it was 
prior to the excavation, the City may make the restoration; and the reasonable costs of making 
the restoration, including the cost of inspection, supervision, and administration shall be paid by 
the Franchisee. (Ord. 5471 § 1, 2001). 

3.40.030 Tree trimming. 
I . Subject to the provisions of this ordinance. Franchisee may trim trees when necessary in public 
rights-of-way for the operation of the lines. wires. cables and antennae or other appurtenances. provided 
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such trimming shall be done by competent employees. agents. or contractors: and it shall be done without 

cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written permit 

is approved by the City Manager of the City of Albanv or any person appointed by the City Manager to 

exercise this function . Tree trimming and applications therefore shall be in accordance with City 

ordinances. and in the absence of any specific ordinance requirement. subject to such terms as the City 

shall reasonably require for such purposes. 

~rancllisee may trim trees wllen necessary in public rights of way for tile operation of tile 
lines, wires, cables and antennas or otller appurtenances, provided sucll trimming sllall be done 
by competent employees, agents, or contractors. Said tree trimming sllall be allowed only after 
Franchisee makes application and a written permit is approved by tile City Manager of tile City 
of Albany or any person appointed by tile City Manager to e1(ercise tllis function. Tree trimming 
sllall be performed in accordance witll City ordinances. (Ord . 5471 § I, 2001) . 

3.40.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the 

Franchisee erected or installed under the authority granted in this chapter for any City-owned 
facilities of whatsoever nature, but it is agreed that such use shall not interfere with the 
Franchisee' s use thereof. Franchisee shall not be required to own or operate any facilities the 
City is using if the Franchisee ceases to have a need therefor. (Ord . 5471 § I, 2001). 

3.40.050 Construction and performance bond Liability insurance. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall 

file both a construction and performance bond in an amount approved by the City in favor of the 
City and any other person who may suffer damages as a result of the breach of any duty by the 
Franchisee assured by such bond. Such bond as contemplated herein shall be in a form approved 
by the City and shall, among other matters, cover the cost of removal of any property of 
Franchisee. In no event shall the amount of said bond be construed to limit the liability of the 
Franchisee for damages. The City, at its sole option, may waive this requirement, or permit the 
consolidation of the construction bond with the performance bond. Tile Franchisee, pursuant to 
tllis chapter, sllall also maintain in full force and effect public liability insurance in an amount 
specified by tile City sufficient to cover potential claims for bodily injury, deatll or disability and 

/ for prope1iy damage, wllicll may arise from or be related to projects and activities of tile 
Franchisee in connection witll tllis fi·ancllise, naming tile City, and its officers, agents and 
employees as an additional insured . (Ord. 5471 § 1, 2001) . 

3.40.060 Rearrangement of facilities to permit moving of building and other objects. 
Upon seven days' notice in writing from any person desiring to move a building or other 

object, the Franchisee shall temporarily raise, lower or remove its facilities upon any street, 
bridge, or public place within the City, when necessary to permit the person to move the building 
or other object across or along such street, bridge or public place. The raising, lowering, or 



removal of the facilities of the Franchisee shall be in accordance with all applicable ordinances 
and regulations of the City. The notice required by this section shall bear the approval of the City 
Manager, and shall detail the route of movement of the building or other objects. (Ord. 5493, 
2001; Ord. 5471 § 1, 2001). 

3.40.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall 

restore the same to good order and condition as soon as practicable without unnecessary delay, 
and failing to do so the City shall have the right to fix a reasonable time within which such 
repairs and restoration of streets shall be completed, and upon failure of such repairs being made 
by said company, its successors and assigns, the City shall cause such repairs to be made at the 
expense of Franchisee. (Ord. 5471 § 1, 2001). 

3.40.080 Improvements- Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, 

work or facility, to do any work that the City may find desirable on, over, or under any street, 
bridge or public place, and to vacate, alter or close any street, bridge or public place. Nothing in 
this chapter shall be construed in any way to prevent the proper authorities of the City from 
sewering (sanitary and storm), providing water service, grading, planking, rocking, paving, 
repairing, altering, or improving any of the streets, alleys, avenues, thoroughfares, and public 
highways, places and grounds within the City in or upon which the poles, wires or other 
conductors of Franchisee shall be placed, but all such work or improvements shall be done if 
possible so as not to obstruct or prevent the free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work 
by the City, will be done by Franchisee without cost to the City. The Franchisee shall furnish 
maps or drawings to the City or contractor, as the case may be, showing the approximate location 
of all its structures in the area involved in such proposed work. Any such work done for or at the 
request of a private individual, entity, developer or development shall be done at the expense of 
such private individual, entity, developer or development. (Ord. 5471 § 1, 2001). 

3.40.090 Emergency removal and alternate routing of facilities. 
If, at any time, in case of fire or disaster in the franchise territory, it shall become necessary in 

the reasonable judgment of the City to cut or move any of the wires, cable, amplifiers or other 
appm1enances to the system of the Franchisee, such cutting or moving may be done and any 
repairs rendered necessary thereby shall be made by the Franchisee, at its sole expense; provided, 
that such repairs are not necessitated by a negligent act of the City, in which case costs for 
repairs shall be borne by the City. The City shall hold the Franchisee, its agents, employees, 
officers and assigns hereunder hmmless from any claims arising out of the City's cutting or 
moving of Franchisee's facilities. In the event continued use of any street is denied to the 
Franchisee by the City for any reason, the Franchisee shall provide service to affected 
subscribers over such alternate routes as shall be determined by Franchisee within a reasonable 
period oftime. (Ord. 5471 § 1, 2001). 

3.40.100 Cables, wires- Rearrangement- Notice. 
Whenever it becomes necessary to temporarily reat1'ange, remove, lower or raise the aerial 

cables or wires or other apparatus of the Franchisee to permit the passage of any building, 
machinery or other object, the said Franchisee will perform such rearrangement within a 



reasonable period after written notice from the person or persons desiring to move said building, 
machinery or other objects. Said notice shall bear the approval of such official as Council may 
designate, shall detail the route of movement of the building, machinery or other objects, shall 
provide that the costs of such rearrangement shall be borne by the person or persons giving said 
notice and shall further provide that the person or persons giving said notice will indemnify and 
save Franchisee harmless of and fi·om any and all damages or claims of whatsoever kind or 
nature caused directly or indirectly from such temporary rearrangement of the aerial plant of the 
Franchisee, and, if required by Franchisee, shall be accompanied by a cash deposit or a good and 
sufficient bond to pay any and all reasonable costs as estimated by Franchisee. (Ord. 5471 § 1, 
2001) . 

3.40.110 Compliance with laws, rules and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, 

ordinances, rules and regulations of the United States of America, the State of Oregon, and the 
City of Albany, including all agencies and subdivisions thereof. Franchisee shall be subject to the 
lawful exercise of the police power of the City of Albany and to such reasonable regulations of 
general applicability as the City may from time to time hereafter by resolution or ordinance 
provide insofar as such regulations or ordinances do not materially alter or impair the rights and 
obligations of Franchisee and are adopted pursuant to the lawful police power of the City. No 
provision of. this franchise shall be construed as a waiver oflocal, state or federal law, or as a 
limit of liability. Franchisee shall at all times keep and maintain all of its poles, fixtures, 
conduits, wires, and its entire system in good state of repair and shall at all times conduct its 
operations under this franchise, including installation, construction or maintenance of its 
facilities, in a safe and workmanlike manner so as not to present a danger to the public or the 
City. The location, construction, extension, installation, maintenance, removal and relocation of 
the facilities of the Franchisee shall conform to the requirements of the state and federal statutes 
and regulations adopted pursuant thereto in force at the time of such work, and such reasonable 
specifications in force at the time of such work, as the City may from time to time adopt. All 
installations, remTangements, removals, lowering or raising of aerial cables or wiring or other 
apparatus shall be done in conformance with the requirements of the National Electric Safety 
Code, the laws of the State of Oregon and the ordinances of the City. The City may provide such 
specifications relating thereto as may be necessary or convenient for public safety or the orderly 
development of the City. The City may amend and add to such specifications from time to time. 
(Ord. 5471 § 1, 2001). 

3.40.120 Sale of subscriber lists pmbibited. 
The Franchisee shall not sell, or otherwise make available any list which identifies subscribers 

by name or address, to any person, agency or entity, except as needed to maintain current 
services or implement new services to subscribers in connection with Franchisee's services. 
(Ord. 5471 § 1, 2001). 

3.40.130 Payment. 
Effective August 14 , 2000June 1 L 2014, and until the franchise's expiration, said Franchisee 

shall pay to the City, annually, $2.00 per linear foot of conduit and/or cable owned and 
maintained by Franchisee. This franchise fee shall be deposited in the U.S. mail, postage prepaid, 
addressed to the Administrative Services Director of the City and postmarked on or before the 
last business day of September. If a payment is not mailed by the date set forth above, the 
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payment shall be deemed delinquent and shall accrue interest at the rate of nine percent per 
annum from the date of the applicable repmting period. The franchise payments made by 
Franchisee will be accepted by the City from the Franchisee, in payment of any separate fees that 
are imposed by the City on Franchisee for street openings, construction or inspection or 
maintenance of fixtures or facilities. However, Franchisee shall not deduct charges and penalties 
imposed by the City for noncompliance with chatter provisions, ordinances, resolutions, or 
permit conditions from the franchise fee required by this chapter. Franchisee shall also pay to the 
City as additional consideration under this franchise an administrative fee totaling $2,000, due on 
the effective date of this franchise, which may be deducted from Franchisee's payment set forth 
herein. (Ord. 5493, 2001; Ord. 5471 § 1, 2001). 

3.40.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any nondiscriminatory 

business tax to the extent such tax applies to revenues other than those revenues that are the 
subject of the franchise fee, or any ad valorem propetty tax now or hereafter levied against real 
property or personal propet1y within the City, or against any local improvement assessments 
levied on the Franchisee's property. (Ord. 5471 § 1, 2001). 

3.40.150 Reporting of funds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration 

under oath from an authorized officer or designee, setting forth the amount and calculation of the 
payment. The statement shall detail the gross linear feet of cable and/or conduit which exists 
within the Albany City limits and the calculation of the franchise fee paid, and shall specify the 
nature and amount of all exclusions and deductions from such revenue claimed by the Franchisee 
in calculating the franchise fee. The City Manager of the City may require the Franchisee to 
provide any additional information reasonably necessary for administration of the franchise fee. 
The Franchisee shall keep available and open to inspection by the City Manager of the City all 
accounts, books, and other records reasonably necessary for ascertaining the franchise liability. 
Franchisee shall provide any additional information requested by the City within 48 hours of any 
such request delivered to Franchisee, to be produced at Albany City Hall, office of the City 
Manager, during regular office hours. In the event that an audit of the franchise fee payments 
results in a determination that an additional payment is due to the City, such additional payment 
shall be subject to interest at the rate of nine percent per annum from the date the original 
payment was due. No interest shall be due with respect to annexation by the City for which 
notice was not provided to Franchisee pursuant to the provision of ORS 222.005. (Ord. 5493, 
2001; Ord. 5471 § 1, 2001). 

3.40.160 Indemnification and Insurance. 
The Franchisee shall defend, indemnify and hold harmless the City, its agents, 

officers and employees from any and all claims, demands, and damages of any 

kind, including attorney's fees , which may arise from any negligent act or 

omissions of the Franchisee, its agents, officers or employees, in connection 

with the Franchisee's operations pursuant to this fi·anchise. Notwithstanding 

the above, the Franchisee shall not indemnify the City, its contractors, agents, 

officers and employees for any negligence or intentional act of the City or its 

contractors, agents, officers and employees 
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2. The Franchisee shal l. for the purposes of carrying out the provisions of this section. 

prior to commencing construction of any kind. have in full force and effect. and file 

and maintain during the term of the franchise a Certificate of Insurance evidence 

thereto with the City Recorder. good and sufficient policies covering: 

a. Worker's Compensation Insurance as reguired by the State of Oregon including 

Employers Liability with limits Ret less thwwf $ 1.000.000: franchisee shall 
ensure that each of its sub-contractors complies with these same requirements 

and shall contain a Waiver of Subrogation against the City: and 

b. Commercial General Liability Insurance with limits of at-kast-$5 .000.000 per 

occurrence and $:510.000.000 general ag11.re11.ate. with the aggregate eA a Per 

Prejeet aasis: and 

c. Business Automobile Liability Insurance. for any owned. hired or non-owned 

vehicles used in the performance of this agreement with combined single limits 

of$5.000.000 each accident. 

d. Pollution Liability Insurance with limi ts of $5,000.000 Each Incident and in the 

aggregate. If policy is on an " Claims Made" basis it must provide a 24 month 

tai l or reporting period. 

3. The City of Albany. its officers. agents. and employees. shall be named an Additional 

Insured in said policy for losses caused in whole or in part by reason of the exercise 

of the rights and privileges herein granted. 

a. City's additional insured status shall Cil be limited to bodily injury. oropertv 
damage or personal and advertising injury caused. in whole or in part, by 
Franchisee. its employees. agents or independent contractors; Ciil not extend to 

I claims for punitive or exemplary damages arising out of the acts or omissions of 
City. its employees. agents or independent contractors or where such coverage is 
prohibited by law or to claims arising out of the gross negligence of City. its 
employees. agents or independent contractors; and. (iii) not exceed Franchisee's 
indemnification obligation under this Agreement. if any. 

4. Upon any material alteration or cancellation of any of the coverage. the Franchisee shall give the+ ------ { Formatted: Indent: Left: 0", First line: 0" 

City 30 days notice in advance of the effective date of the alteration or cancellation of the coverage. if not 

replaced . 
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any of the required insurance under the same terms as required by this Agreement. In the event 

Franchisee elects to self~insure its obligation under this Agreement to include City as an 
additional insured. the following conditions apply:(i) City shall promptly and no later than thirty 
(30) days after notice thereof provide Franchisee with written not ice of any claim . demand. 
lawsuit. or the like for which it seeks coverage pursuant to this Section and provide Franchisee 
with copies of any demands. notices. summonses. or legal papers received in connection with 
such claim. demand. lawsuit. or the like ; Ciil City shall not settle any such claim. demand, 
lawsuit. or the like without the prior written consent of Franchisee; and (i ii) City shall fully 

cooperate with Franchisee in the defense of the claim. demand. lawsuit. or the like . 

. (Ord. 5493 , 2001 ; Ord. 5471 § 1, 2001 ). 
3.40.170 Continuation- Termination. 
The rights, privileges and franchise herein granted shall continue and be in force until~ 

14, 2006 June I L 2024 except that it is understood and agreed that either patty may at any time 
terminate or renegotiate this agreement upon 24 months' notice in writing. Franchisee shall have 
the right to e1ltend this agreement through August 14, 2011 , but the terms for the period August 
14 , 2006, through August 14 , 2011 , shall be negotiated prior to August 14 , 2006. (Ord. 5493 , 
2001; Ord. 5471 § I, 2001 ). 

3.40.180 Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City reserves the right to 

declare a forfeiture of the franchise, and all of the Franchisee's rights arising thereunder in the 
event that Franchisee violates any material provision of the franchise, including but not limited 
to failing to pay or any suspension of Franchisee' s payments of franchise fees to the City under 
this franchise, failure by Franchise to submit timely rep01ts regarding the calculation of its gross 
revenues-based fi·anchise fees to the City, failure to maintain the liability insurance and/or bonds 
required under this franchise, or failure to comply with all other state, federal or local laws as set 
f01th in this franchise . In the event Franchisee violates any material provision of the franchise, 
the City shall provide written notice of default and shall allow 65 days for Franchisee to remedy 
the violation. Extraordinary events (eatthquake, flood, fire) beyond the control of the Franchisee 
shall result in an additional 60 days to remedy the violation. All remedies and penalties under 
this chapter, including termination of the fi·anchise, are cumulative, and the recovery or 
enforcement of one is not a bar to the recovery or enforcement of any other such remedy or 
penalty. The remedies and penalties contained in this chapter, including tetmination of the 
franchise, are not exclusive, and the City reserves the right to enforce the penal provisions of any 
ordinance or resolution and to avail itself of any and all remedies available at law or in equity. 
Failure to enforce shall not be construed as a waiver of a breach of any term, condition or 
obligation imposed upon the Franchisee by, or pursuant to, this chapter. A specific waiver of a 
particular breach of any tetm, condition or obligation imposed upon the Franchisee by, or 
pursuant to, this chapter or acceptance of any payment due shall not be waiver of any other or 
subsequent or future breach of the same or of any other term, condition or obligation itself. (Ord. 
5493, 2001 ; Ord. 5471 § 1, 2001). 

3.40.190 Severability. 



In the event any of the provisions of this franchise are deemed to be void, invalid or 
unenforceable, that provision shall be severed from the remainder of this fi·anchise so as not to 
cause the invalidity or unenforceability of the remainder of this franchise. All remaining 
provisions of this fi·anchise shall then continue in full force and effect. If any provision shall be 
deemed invalid due to its scope and breadth, such provisions shall be deemed valid to the extent 
of the scope and breadth permitted by law. (Ord. 5471 § 1, 2001). 

3.40.200 Attorneys' fees. 
In the event an attorney is employed to enforce the provisions of this franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditors rights generally), the prevailing 
patty shall be entitled to recover reasonable attorneys' fees and other costs incurred, irrespective 
of whether any legal proceedings is commenced. If any legal action, arbitration or other 
proceeding is brought to construe, interpret or enforce the tetms of this fi·anchise, the prevailing 
patty shall be entitled to recover reasonable attorneys' fees and other costs incurred in 
connection therewith, both at trial and on any appeal therefrom or petitions for review thereof. 
Such sum shall include an amount estimated by the comt as the reasonable costs and fees to be 
incurred by the prevailing patty in collecting any monetary judgment or award or otherwise in 
enforcing any order, judgment or decree entered in such suit, action or other proceeding. (Ord. 
5471 § 1, 2001). 

3.40.210 Successors and assigns. 
This franchise is binding upon and will inure to the benefit of all patties hereto, their 

respective heirs, legal representatives, successors and assigns. Franchisee, however, shall not 
make any assignment without the written consent of the City, and any assignment made without 
the City's consent shall be null and void. The City will not unreasonably withhold approval of an 
assignment. (Ord. 5493, 2001; Ord. 5471 § 1, 2001). 

3.40.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in 

granting rights, privileges and authority to other persons similar to, or different fi·om, those 
granted by this chapter, or in constructing, installing, maintaining or operating any City-owned 
public utility. In the event the City enters into a fi·anchise, permit, license, authorization, or other 
agreement of any kind with any other person or entity other than Franchisee to enter into the 
City's streets and public ways for the purpose of conducting business as a telecommunications 
carrier as that term is defined in ORS 133.721(8) within the City, the material provisions thereof 
shall be reasonably comparable to those contained herein, insofar as this is not in conflict with 
rules of government, in order that one operator not be granted an unfair competitive advantage 
over another, and to provide all patties equal protection under the law. (Ord. 5471 § 1, 2001). 
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Chapter 3.40 
AT&T CORP. TELECOMMUNICATIONS FRANCHISE 
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3.40.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter referred to as "City", to AT&T 

Corp., authorized to conduct business in Oregon, their successors and assigns, hereinafter each 
referred to as "Franchisee", the nonexclusive right and privilege to conduct business as a 
telecommunications carrier as that term is defined in ORS 133.721(8) within the City and to 
place, erect, lay, maintain and operate in, upon, over and under streets, alleys, avenues, 
thoroughfares and public highways, places and grounds within the City, poles, wires and other 
appliances and conductors for all telephone, telegraph and other communication purposes unless 
otherwise regulated. Such wires and other appliances and conductors may be strung upon poles 
or other fixtures above ground, or at the option of the Franchisee, its successors and assigns, may 
be laid underground, and such other apparatus may be used as may be necessary to property to 
operate and maintain the same. 

The scope of this grant allows the installation, maintenance and repair of 
telecommunications facilities by the Franchisee in the City's rights of way to 
provide telecommunications services, internet access services, and private line 

/ I services through buttnot within the City. In the event the Franchisee intends to 
provide services other than telecommunication services, internet services or 

)/ I private line services or intends to provide any of the services to or for customers 
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with(the City's boundaries, Franchisee shall be required to obtain an additional or 
rev(s\~from the City to the extent required by law. 
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Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority 
to prescribe which public ways will be used and the location of communications facilities within 
the public way as may be reasonably necessary to minimize public inconvenience. This franchise 
agreement anticipates 8,389 feet of cable and/or of conduit owned and maintained by Franchisee 
at $2.00 per foot resulting in an annual fee of$16,788. The Franchisee agrees to provide a map 
documenting the location of the 8,389 feet of conduit. This fi·anchise does not authorize a cable 
television system nor video programming .. 

3.40.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, 

avenues, thoroughfares and public highways, places and grounds in the City for the purpose of 
placing, erecting, laying and maintaining poles, or other supp01ts or conduits for said wires and 
appliances and auxiliary apparatus or repairing, renewing or replacing the same. Said work shall 
be done in compliance with state and federal laws, as well as local rules, regulations, ordinances 
or orders, which may during the continuance of this fi·anchise be adopted from time to time by 
the City. Franchisee shall obtain from the City all applicable permits, which will require plan 
submittal, approval, and the payment of fees before work begins. The Franchisee shall file with 
the City maps showing the location of any construction, extension, or relocation or any of the 
facilities of the Franchisee and shall obtain the City's approval of the location and plans prior to 
the commencement of the work. All transmission and distribution strictures, lines, and 
equipment erected by the Franchisee within the City shall be so located as to cause minimum 
interference with the proper use of streets, bridges, and other public ways and places, and to 
cause minimum interference with the rights or reasonable convenience of property owners who 
adjoin any of the streets, bridges, or other public ways or places. Franchisee shall protect, 
supp01t, temporarily disconnect or relocate any of its equipment required to do so by the City by 
reason of traffic conditions, public safety, street vacation, highway and street construction, 
change or establishment of street grade, installation of sewers, drains, water pipes, power lines, 
signal lines, and tracks, or any other type of structures or improvements by the City. Unless 
approved by the City no newly overlaid street or newly constructed street shall be excavated by 
the Franchisee for a period of five years from the time of completion of the street overlay or the 
street construction. In any such case, Franchisee shall be excused by the City from extending 
services if a practical alternate route cannot be found . When any excavation is made by the 
Franchisee, the Franchisee shall promptly restore the affected portion of the street, bridge, 
easement area, or public place to the reasonably same conditions in which it was prior to the 
excavation. The restoration shall be done in compliance with City specifications, requirements, 
and regulations in effect at the time of such restoration. If the Franchisee fails to restore promptly 
the affected p01tion of the street, bridge, or public place to the same condition in which it was 
prior to the excavation, the City may make the restoration; and the reasonable costs of making 
the restoration, including the cost of inspection, supervision, and administration shall be paid by 
the Franchisee. 



3.40.030 Tree trimming. 
1. Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in public 
rights-of-way for the operation of the lines, wires, cables and antennae or other appurtenances, provided 
such trimming shall be done by competent employees, agents, or contractors; and it shall be done without 
cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written permit 
is approved by the City Manager of the City of Albany or any person appointed by the City Manager to 
exercise this function. Tree trimming and applications therefore shall be in accordance with City 
ordinances, and in the absence of any specific ordinance requirement, subject to such terms as the City 
shall reasonably require for such purposes. 

3.40.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the 

Franchisee erected or installed under the authority granted in this chapter for any City-owned 
facilities of whatsoever nature, but it is agreed that such use shall not interfere with the 
Franchisee's use thereof. Franchisee shall not be required to own or operate any facilities the 
City is using if the Franchisee ceases to have a need therefore. 

3.40.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall 

file both a construction and performance bond in an amount approved by the City in favor of the 
City and any other person who may suffer damages as a result ofthe breach of any duty by the 
Franchisee assured by such bond. Such bond as contemplated herein shall be in a form approved 
by the City and shall, among other matters, cover the cost of removal of any property of 
Franchisee. In no event shall the amount of said bond be construed to limit the liability of the 
Franchisee for damages. The City, at its sole option, may waive this requirement, or permit the 
consolidation of the construction bond with the performance bond. 

3.40.060 Rearrangement of facilities to permit moving of building and other objects. 
Upon seven days' notice in writing from any person desiring to move a building or other 

object, the Franchisee shall temporarily raise, lower or remove its facilities upon any street, 
bridge, or public place within the City, when necessary to permit the person to move the building 
or other object across or along such street, bridge or public place. The raising, lowering, or 
removal of the facilities of the Franchisee shall be in accordance with all applicable ordinances 
and regulations of the City. The notice required by this section shall bear the approval of the City 
Manager, and shall detail the route of movement of the building or other objects. 

3.40.070 Street repair - Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall 

restore the same to good order and condition as soon as practicable without unnecessary delay, 
and failing to do so the City shall have the right to fix a reasonable time within which such 
repairs and restoration of streets shall be completed, and upon failure of such repairs being made 
by said company, its successors and assigns, the City shall cause such repairs to be made at the 
expense of Franchisee. 



3.40.080 Improvements - Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, 

work or facility, to do any work that the City may find desirable on, over, or under any street, 
bridge or public place, and to vacate, alter or close any street, bridge or public place. Nothing in 
this chapter shall be construed in any way to prevent the proper authorities of the City from 
sewering (sanitary and storm), providing water service, grading, planking, rocking, paving, 
repairing, altering, or improving any of the streets, alleys, avenues, thoroughfares, and public 
highways, places and grounds within the City in or upon which the poles, wires or other 
conductors of Franchisee shall be placed, but all such work or improvements shall be done if 
possible so as not to obstruct or prevent the free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work 
by the City, will be done by Franchisee without cost to the City. The Franchisee shall furnish 
maps or drawings to the City or contractor, as the case may be, showing the approximate location 
of all its structures in the area involved in such proposed work. Any such work done for or at the 
request of a private individual, entity, developer or development shall be done at the expense of 
such private individual, entity, developer or development. 

3.40.090 Emergency removal and alternate routing of facilities. 
If, at any time, in case of fire or disaster in the franchise territory, it shall become necessary in 

the reasonable judgment of the City to cut or move any of the wires, cable, amplifiers or other 
appmtenances to the system of the Franchisee, such cutting or moving may be done and any 
repairs rendered necessary thereby shall be made by the Franchisee, at its sole expense; provided, 
that such repairs are not necessitated by a negligent act of the City, in which case costs for 
repairs shall be borne by the City. The City shall hold the Franchisee, its agents, employees, 
officers and assigns hereunder hatmless from any claims arising out of the City's cutting or 
moving of Franchisee's facilities. In the event continued use of any street is denied to the 
Franchisee by the City for any reason, the Franchisee shall provide service to affected 
subscribers over such alternate routes as shall be determined by Franchisee within a reasonable 
period of time. 

3.40.100 Cables, wires- Rearrangement- Notice. 
Whenever it becomes necessary to temporarily rearrange, remove, lower or raise the aerial 

cables or wires or other apparatus of the Franchisee to permit the passage of any building, 
machinery or other object, the said Franchisee will perform such rearrangement within a 
reasonable period after written notice from the person or persons desiring to move said building, 
machinery or other objects. Said notice shall bear the approval of such official as Council may 
designate, shall detail the route of movement of the building, machinery or other objects, shall 
provide that the costs of such rearrangement shall be borne by the person or persons giving said 
notice and shall fmther provide that the person or persons giving said notice will indemnify and 
save Franchisee harmless of and fi·om any and all damages or claims of whatsoever kind or 
nature caused directly or indirectly from such temporary rearrangement of the aerial plant of the 
Franchisee, and, if required by Franchisee, shall be accompanied by a cash deposit or a good and 
sufficient bond to pay any and all reasonable costs as estimated by Franchisee. 

3.40.110 Compliance with laws, rules and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, 

ordinances, rules and regulations of the United States of America, the State of Oregon, and the 



City of Albany, including all agencies and subdivisions thereof. Franchisee shall be subject to the 
lawful exercise of the police power of the City of Albany and to such reasonable regulations of 
general applicability as the City may from time to time hereafter by resolution or ordinance 
provide insofar as such regulations or ordinances do not materially alter or impair the rights and 
obligations of Franchisee and are adopted pursuant to the lawful police power of the City. No 
provision of this franchise shall be construed as a waiver oflocal, state or federal law, or as a 
limit of liability. Franchisee shall at all times keep and maintain all of its poles, fixtures, 
conduits, wires, and its entire system in good state of repair and shall at all times conduct its 
operations under this franchise, including installation, construction or maintenance of its 
facilities, in a safe and workmanlike manner so as not to present a danger to the public or the 
City. The location, construction, extension, installation, maintenance, removal and relocation of 
the facilities of the Franchisee shall conform to the requirements of the state and federal statutes 
and regulations adopted pursuant thereto in force at the time of such work, and such reasonable 
specifications in force at the time of such work, as the City may from time to time adopt. All 
installations, reatTangements, removals, lowering or raising of aerial cables or wiring or other 
apparatus shall be done in conformance with the requirements of the National Electric Safety 
Code, the laws of the State of Oregon and the ordinances of the City. The City may provide such 
specifications relating thereto as may be necessa1y or convenient for public safety or the orderly 
development of the City. The City may amend and add to such specifications from time to time. 

3.40.120 Sale of subscriber lists prohibited. 
The Franchisee shall not sell, or otherwise make available any list which identifies subscribers 

by name or address, to any person, agency or entity, except as needed to maintain current 
services or implement new services to subscribers in connection with Franchisee's services. 

3.40.130 Payment. 
Effective June I L 2014, and until the franchise ' s expiration, said Franchisee shall pay to the 

City, annually, $2.00 per linear foot of conduit and/or cable owned and maintained by 
Franchisee. This franchise fee shall be deposited in the U.S. mail, postage prepaid, addressed to 
the Administrative Services Director of the City and postmarked on or before the last business 
day of September. If a payment is not mailed by the date set fmih above, the payment shall be 
deemed delinquent and shall accrue interest at the rate of nine percent per annum from the date 
of the applicable repmiing period. The franchise payments made by Franchisee will be accepted 
by the City from the Franchisee, in payment of any separate fees that are imposed by the City on 
Franchisee for street openings, construction or inspection or maintenance of fixtures or facilities. 
However, Franchisee shall not deduct charges and penalties imposed by the City for 
noncompliance with cha1ier provisions, ordinances, resolutions, or permit conditions from the 
franchise fee required by this chapter. Franchisee shall also pay to the City as additional 
consideration under this franchise an administrative fee totaling $2,000, due on the effective date 
of this franchise, which may be deducted from Franchisee's payment set fmih herein. 

3.40.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any nondiscriminatory 

business tax to the extent such tax applies to revenues other than those revenues that are the 
subject of the franchise fee, or any ad valorem prope1iy tax now or hereafter levied against real 
property or personal prope1iy within the City, or against any local improvement assessments 
levied on the Franchisee's prope1iy. 



3.40.150 Reporting of funds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration 

under oath from an authorized officer or designee, setting forth the amount and calculation of the 
payment. The statement shall detail the gross linear feet of cable and/or conduit which exists 
within the Albany City limits and the calculation of the franchise fee paid, and shall specify the 
nature and amount of all exclusions and deductions from such revenue claimed by the Franchisee 
in calculating the franchise fee. The City Manager of the City may require the Franchisee to 
provide any additional information reasonably necessary for administration of the fi·anchise fee. 
The Franchisee shall keep available and open to inspection by the City Manager of the City all 
accounts, books, and other records reasonably necessary for asce11aining the franchise liability. 
Franchisee shall provide any additional information requested by the City within 48 hours of any 
such request delivered to Franchisee, to be produced at Albany City Hall, office of the City 
Manager, during regular office hours. In the event that an audit of the franchise fee payments 
results in a determination that an additional payment is due to the City, such additional payment 
shall be subject to interest at the rate of nine percent per annum from the date the original 

'

/ payment was due . . If the additional payment amount exceeds five percent (5%) of the amount 
/ reported, Franchisee shall reimburse City for all audit costs. No interest shall be due with respect to 

annexation by the City for which notice was not provided to Franchisee pursuant to the provision 
of ORS 222.005. 

3.40.160 Indemnification and Insurance. 
The Franchisee shall defend, indemnify and hold harmless the City, its agents, 

officers and employees from any and all claims, demands, and damages of any 

kind, including attorney' s fees, which may arise fi·om any negligent act or 

omissions of the Franchisee, its agents, officers or employees, in connection 

with the Franchisee's operations pursuant to this franchise. Notwithstanding 

the above, the Franchisee shall not indemnify the City, its contractors, agents, 

officers and employees for any negligence or intentional act of the City or its 

contractors, agents, officers and employees 

2. The Franchisee shall, for the purposes of carrying out the provisions of this section, 
prior to commencing construction of any kind, have in full force and effect, and file 
and maintain during the term of the franchise a Certificate of Insurance evidence 
thereto with the City Recorder, good and sufficient policies covering: 

a. Worker's Compensation Insurance as required by the State of Oregon including 
Employers Liability with limits of $1 ,000,000; franchisee shall ensure that each 
of its sub-contractors complies with these same requirements and shall contain a 
Waiver of Subrogation against the City: and 

b. Commercial General Liability Insurance with limits of $5,000,000 per 
occurrence and $~ 10,000,000 general aggregate; and 



c. Business Automobile Liability Insurance, for any owned, hired or non-owned 
vehicles used in the performance of this agreement with combined single limits 

of$5,000,000 each accident. 

d. Pollution Liability Insurance with limits of $5,000,000 Each Incident and in the 

aggregate. If policy is on af"Ciaims Made" basis it must provide a 24 month 
tail or rep01ting period. 

3. The City of Albany, its officers, agents, and employees, shall be named an Additional 
Insured in said policy for losses caused in whole or in patt by reason of the exercise 

of the rights and privileges herein granted. 

a. City's additional insured status shall (i) be limited to bodily injury, property damage or 

personal and advertising injury caused, in whole or in part, by Franchisee, its employees, 
agents or independent contractors; (ii) not extend to claims for punitive or exemplary damages 
arising out of the acts or omissions of City, its employees, agents or independent contractors or 
where such coverage is prohibited by law or to claims arising out of the gross negligence of 

City, its employees, agents or independent contractors; and, (iii) not exceed Franchisee's 

indemnification obligation under this Agreement, if any. 

4. Upon any material alteration or cancellation of any of the coverage, the Franchisee shall give the 
City 30 days notice in advance of the effective date of the alteration or cancellation of the coverage, if not 

replaced. 

5 Notwithstanding the forgoing, Franchisee may, in its sole discretion; self insure 

any of the required insurance under the same terms as required by this Agreement. In the event 
Franchisee elects to self-insure its obligation under this Agreement to include City as an 
additional insured, the following conditions apply:(i) City shall promptly and no later than thirty 
(30) days after notice thereof provide Franchisee with written notice of any claim, demand, 
lawsuit, or the like for which it seeks coverage pursuant to this Section and provide Franchisee 
with copies of any demands, notices, summonses, or legal papers received in connection with 
such claim, demand, lawsuit, or the like; (ii) City shall not settle any such claim, demand, 
lawsuit, or the like without the prior written consent of Franchisee; and (iii) City shall fully 
cooperate with Franchisee in the defense of the claim, demand, lawsuit, or the like. 

3.40.170 Continuation- Termination. 
The rights, privileges and franchise herein granted shall continue and be in force until June 

11. 2024 except that it is understood and agreed that either patty may at any time terminate or 
renegotiate this agreement upon· 24 months' notice in writing. Upon the fourth year anniversary of 
this agreement. City shall have absolute discretion to terminate this franchise without cause upon one 

year written notice to (Franchise~·- · - -----··-·· · -- ··· ... ..... ····--- ----········ · -- · · ···· ··· · ······------ --- ---- -- ----· · ----- -·· Comment [MMl]: AT&T requested that this 
section be struck ... I have agreed to the removal of 

this section. 
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3.40.180 Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City reserves the right to 

declare a forfeiture of the franchise, and all of the Franchisee' s rights arising thereunder in the 
event that Franchisee violates any material provision of the fi·anchise, including but not limited 
to failing to pay or any suspension of Franchisee' s payments of franchise fees to the City under 
this franchise, failure by Franchise to submit timely repotts regarding the calculation of its gross 
revenues-based fi·anchise fees to the City, failure tomaintain the liability insurance and/or bonds 
required under this franchise, or failure to comply with all other state, federal or local laws as set 
forth in this franchise . In the event Franchisee violates any material provision of the franchise, 
the City shall provide written notice of default and shall allow ~__j__days for Franchisee to 
remedy the violation. Extraordinary events (ea1thquake, flood, fire) beyond the control of the 
Franchisee shall result in an additional 60 days to remedy the violation . All remedies and 
penalties under this chapter, including termination of the franchise, are cumulative, and the 
recovery or enforcement of one is not a bar to the recovery or enforcement of any other such 
remedy or penalty. The remedies and penalties contained in this chapter, including termination of 
the franchise, are not exclusive, and the City reserves the right to enforce the penal provisions of 
any ordinance or resolution and to avail itself of any and all remedies available at law or in 
equity. Failure to enforce shall not be construed as a waiver of a breach of any term, condition or 
obligation imposed upon the Franchisee by, or pursuant to, this chapter. A specific waiver of a 
pmticular breach of any term, condition or obligation imposed upon the Franchisee by, or 
pursuant to, this chapter or acceptance of any payment due shall not be waiver of any other or 
subsequent or future breach of the same or of any other term, condition or obligation itself. 

3.40.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or 

unenforceable, that provision shall be severed from the remainder of this franchise so as not to 
cause the invalidity or unenforceability of the remainder of this franchise. All remaining 
provisions of this fi·anchise shall then continue in full force and effect. If any provision shall be 
deemed invalid due to its scope and breadth, such provisions shall be deemed valid to the extent 
of the scope and breadth permitted by law. 

3.40.200 Attorneys' fees and Jurisdiction. 
In the event an attorney is employed to enforce the provisions of this franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditors rights generally), the prevailing 
party shall be entitled to recover reasonable attorneys' fees and other costs incurred, irrespective 
of whether any legal proceedings is commenced. If any legal action, arbitration or other 
proceeding is brought to construe, interpret or enforce the terms of this fi·anchise, the prevailing 
party shall be entitled to recover reasonable attorneys ' fees and other costs incurred in 
connection therewith, both at trial and on any appeal therefrom or petitions for review thereof. 
Such sum shall include an amount estimated by the comt as the reasonable costs and fees to be 
incurred by the prevailing pa1ty in collecting any monetary judgment or award or othe1wise in 
enforcing any order, judgment or decree entered in such suit, action or other proceeding. __, 
Jurisdiction for all litigation wil l rest exclusively with the courts of the state of Oregon with venue in Linn 
County. 



3.40.210 Successors and assigns. 
This franchise is binding upon and will inure to the benefit of all pmties hereto, their 

respective heirs, legal representatives, successors and assigns. Franchisee, however, shall not 
make any assignment without the written consent of the City, and any assignment made without 
the City's consent shall be null and void. The City will not unreasonably withhold approval of an 
assignment. 

3.40.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in 

granting rights, privileges and authority to other persons similar to, or different fi·om, those 
granted by this chapter, or in constructing, installing, maintaining or operating any City-owned 
public utility. In the event the City enters into a fi·anchise, permit, license, authorization, or other 
agreement of any kind with any other person or entity other than Franchisee to enter into the 
City's streets and public ways for the purpose of conducting business as a telecommunications 
carrier as that te1m is defined in ORS 133.721(8) within the City, the material provisions thereof 
shall be reasonably comparable to those contained herein, insofar as this is not in conflict with 
rules of government, in order that one operator not be granted an unfair competitive advantage 
over another, and to provide all pmties equal protection under the law. 



ORDINANCE NO. __ 

AN ORDINANCE AMENDING CHAPTER 3.40 OF THE ALBANY MUNICIPAL CODE (AM C) 
AND GRANTING A NON-EXCLUSIVE TELECOMMUNICATION SYSTEM FRANCIDSE TO 
AT&T CORP. FOR THE CONSTRUCTION AND OPERATION OF A 
TELECOMMUNICATION SYSTEM; FIXING TERMS, CONDITIONS AND COMPENSATION 
OF SUCH FRANCHISE; AND DECLARING AN EMERGENCY. 

WHEREAS, the City of Albany has determined that the fmancial, legal and technical ability of AT&T 
CORP. is reasonably sufficient to provide services, facilities, and equipment necessary to meet the future 
cable-related needs of the community. 

NOW THEREFORE, the people of the City of Albany do ordain as follows; 

Section 1. AMC Chapter 3.40.010 through 3.40.220 is amended to read as follows: 

3.40.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter refened to as "City", to AT&T CORP., 

authorized to conduct business in Oregon, their successors and assigns, hereinafter each referred to as 
"Franchisee", the nonexclusive right and privilege to conduct business as a telecommunications cmrier as 
that term is defined in ORS 133.721(8) within the City and to place, erect, lay, maintain and operate in, 
upon, over and under streets, alleys, avenues, thoroughfares and public highways, places and grounds 
within the City, poles, wires and other appliances and conductors for all telephone, telegraph and other 
communication purposes unless otherwise regulated. Such wires and other appliances and conductors 
may be strung upon poles or other fixtures above ground, or at the option of the Franchisee, its successors 
and assigns, may be laid underground, and such other apparatus may be used as may be necessary to 
property to operate and maintain the same. 

The scope ofthis grant allows the installation, maintenance and repair of telecommunications facilities by 
the Franchisee in the City's rights of way to provide telecommunications services, internet access 
services, and private line services through but not within the City. In the event the Franchisee intends to 
provide services other than telecommunication services, internet services or private line services or 
intends to provide any of the services to or for customers within the City's boundaries, Franchisee shall be 
required to obtain an additional or revised agreement from the City to the extent required by law. 

Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority to 
prescribe which public ways will be used and the location of communications facilities within the public 
way as may be reasonably necessary to minimize public inconvenience. This franchise agreement 
anticipates 8,3 89 feet of cable and/or of conduit owned and maintained by Franchisee at $2.00 per foot 
resulting in an annual fee of $16,788. The Franchisee agrees to provide a map documenting the location 
of the 8,3 89 feet of conduit. This franchise does not authorize a cable television system nor video 
programming. 

3.40.020 Excavations and construction. 

It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 
thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the 
continuance of this franchise be adopted from time to time by the City. Franchisee shall obtain from the 
City all applicable permits, which will require plan submittal, approval, and the payment of fees before 
work begins. The Franchisee shall file with the City maps showing the location of any construction, 
extension, or relocation or any of the facilities of the Franchisee and shall obtain the City's approval of 
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the location and plans prior to the commencement of the work. All transmissiOn and distribution 
structures, lines, and equipment erected by the Franchisee within the City shall be so located as to cause 
minimum interference with the proper use of streets, bridges, and other public ways and places, and to 
cause minimum interference with the rights or reasonable convenience of property owners who adjoin any 
of the streets, bridges, or other public ways or places. Franchisee shall protect, support, temporarily 
disconnect or relocate any of its equipment required to do so by the City by reason of traffic conditions, 
public safety, street vacation, highway and street construction, change or establishment of street grade, 
installation of sewers, drains, water pipes, power lines, signal lines, and tracks, or any other type of 
structures or improvements by the City. Unless approved by the City no newly overlaid street or newly 
constructed street shall be excavated by the Franchisee for a period of five years from the time of 
completion of the street overlay or the street construction. In any such case, Franchisee shall be excused 
by the City from extending services if a practical alternate route cannot be found. When any excavation is 
made by the Franchisee, the Franchisee shall promptly restore the affected pmtion of the street, bridge, 
easement area, or public place to the reasonably same conditions in which it was prior to the excavation. 
The restoration shall be done in compliance with City specifications, requirements, and regulations in 
effect at the time of such restoration. If the Franchisee fails to restore promptly the affected portion of the 
street, bridge, or public place to the same condition in which it was prior to the excavation, the City may 
make the restoration; and the reasonable costs of making the restoration, including the cost of inspection, 
supervision, and administration shall be paid by the Franchisee. 

3.40.030 Tree trimming. 
Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in public rights

of-way for the operation of the lines, wires, cables and antennae or other appurtenances, provided such 
trimming shall be done by competent employees, agents, or contractors; and it shall be done without cost 
or expense to the City. 

Said tree trimming shall be allowed only after Franchisee makes application and a written permit is 

approved by the City Manager of the City of Albany or any person appointed by the City Manager to 
exercise this function. Tree trimming and applications therefore shall be in accordance with City 
ordinances, and in the absence of any specific ordinance requirement, subject to such terms as the City 
shall reasonably require for such purposes. 

3.40.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 

erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
therefore. 

3.40.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and performance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said 
bond be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may 
waive this requirement, or permit the consolidation of the construction bond with the performance bond. 

3.40.060 Rearrangement of facilities to permit moving of building and other objects. 
Upon seven days' notice in writingfrom any person desiring to move a building or other object, the 

Franchisee shall temporarily raise, lower or remove its facilities upon any street, bridge, or public place 
within the City, when necessary to permit the person to move the building or other object across or along 
such street, bridge or public place. The raising, lowering, or removal of the facilities of the Franchisee 
shall be in accordance with all applicable ordinances and regulations of the City. The notice required by 
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this section shall bear the approval of the City Manager, and shall detail the route of movement of the 
building or other objects. 

3.40.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore 

the same to good order and condition as soon as practicable without unnecessary delay, and failing to do 
so the City shall have the right to fix a reasonable time within which such repairs and restoration of streets 
shall be completed, and upon failure of such repairs being made by said company, its successors and 
assigns, the City shall cause such repairs to be made at the expense of Franchisee. 

3.40.080 Improvements- Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, work or 

facility, to do any work that the City may find desirable on, over, or under any street, bridge or public 
place, and to vacate, alter or close any street, bridge or public place. Nothing in this chapter shall be 
construed in any way to prevent the proper authorities of the City from sewering (sanitary and storm), 
providing water service, grading, planking, rocking, paving, repairing, altering, or improving any of the 
streets, alleys, avenues, thoroughfares, and public highways, places and grounds within the City in or 
upon which the poles, wires or other conductors of Franchisee shall be placed, but all such work or 
improvements shall be done if possible so as not to obstruct or prevent the free use of said poles, wires, 
conductors, conquits, pipes, or other apparatus, and the moving of company facilities, where required due 
to such work by the City, will be done by Franchisee without cost to the City. The Franchisee shall 
furnish maps or drawings to the City or contractor, as the case may be, showing the approximate location 
of all its structures in the area involved in such proposed work. Any such work done for or at the request 
of a private individual, entity, developer or development shall be done at the expense of such private 
individual, entity, developer or development. 

3.40.090 Emergency removal and alternate routing of facilities. 
If, at any time, in case of fire or disaster in the franchise territory, it shall become necessary in the 

reasonable judgment of the City to cut or move any of the wires, cable, amplifiers or other appurtenances 
to the system of the Franchisee, such cutting or moving may be done and any repairs rendered necessary 
thereby shall be made by the Franchisee, at its sole expense; provided, that such repairs are not 
necessitated by a negligent act of the City, in which case costs for repairs shall be borne by the City. The 
City shall hold the Franchisee, its agents, employees, officers and assigns hereunder harmless from any 
claims arising out of the City's cutting or moving of Franchisee's facilities. In the event continued use of 
any street is denied to the Franchisee by the City for any reason, the Franchisee shall provide service to 
affected subscribers over such alternate routes as shall be determined by Franchisee within a reasonable 
period of time. 

3.40.100 Cables, wires- Rearrangement- Notice. 
Whenever it becomes necessary to temporarily rearrange, remove, lower or raise the aerial cables or 

wires or other apparatus of the Franchisee to permit the passage of any building, machinery or other 
object, the said Franchisee will perform such rearrangement within a reasonable period after written 
notice from the person or persons desiring to move said building, machine1y or other objects. Said notice 
shall bear the approval of such official as Council may designate, shall detail the route of movement of 
the building, machinery or other objects, shall provide that the costs of such rearrangement shall be borne 
by the person or persons giving said notice and shall further provide that the person or persons giving said 
notice will indemnify and save Franchisee harmless of and from any and all damages or claims of 
whatsoever kind or nature caused directly or indirectly from such temporary rearrangement of the aerial 
plant of the Franchisee, and, if required by Franchisee, shall be accompanied by a cash deposit or a good 
and sufficient bond to pay any and all reasonable costs as estimated by Franchisee. 

3.40.110 Compliance with laws, rules and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, 

ordinances, rules and regulations of the United States of America, the State of Oregon, and the City of 
Albany, including all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise 
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of the police power of the City of Albany and to such reasonable regulations of general applicability as 
the City may from time to time hereafter by resolution or ordinance provide insofar as such regulations or 
ordinances do not materially alter or impair the rights and obligations of Franchisee and are adopted 
pursuant to the lawful police power of the City. No provision of this franchise shall be construed as a 
waiver of local, state or federal law, or as a limit of liability. Franchisee shall at all times keep and 
maintain all of its poles, fixtures, conduits, wires, and its entire system in good state of repair and shall at 
all times conduct its operations under this franchise, including installation, construction or maintenance of 
its facilities, in a safe and workmanlike manner so as not to present a danger to the public or the City. The 
location, construction, extension, installation, maintenance, removal and relocation of the facilities of the 
Franchisee shall conform to the requirements of the state and federal statutes and regulations adopted 
pursuant thereto in force at the time of such work, and such reasonable specifications in force at the time 
of such work, as the City may from time to time adopt. All installations, rearrangements, removals, 
lowering or raising of aerial cables or wiring or other apparatus shall be done in confo1mance with the 
requirements of the National Electric Safety Code, the laws of the State of Oregon and the ordinances. of 
the City. The City may provide such specifications relating thereto as may be necessary or convenient for 
public safety or the orderly development of the City. The City may amend and add to such specifications 
from time to time. 

3.40.120 Sale of subscriber lists prohibited. 
The Franchisee shall not sell, or otherwise make available any list which identifies subscribers by name 

or address, to any person, agency or entity, except as needed to maintain current services or implement 
new services to subscribers in connection with Franchisee's services. 

3.40.130 Payment. 
Effective August 13, 2014, and until the franchise's expiration, said Franchisee shall pay to the City, 

annually, $2.00 per linear foot of conduit and/or cable owned and maintained by Franchisee. This 
franchise fee shall be deposited in the U.S. mail, postage prepaid, addressed to the Administrative 
Services Director of the City and postmarked on or before the last business day of September. If a 
payment is not mailed by the date set forth above, the payment shall be deemed delinquent and shall 
accrue interest at the rate of nine percent per annum from the date of the applicable reporting period. The 
franchise payments made by Franchisee will be accepted by the City from the Franchisee, in payment of 
any separate fees that are imposed by the City on Franchisee for street openings, construction or 
inspection or maintenance of fixtures or facilities. However, Franchisee shall not deduct charges and 
penalties imposed by the City for noncompliance with charter provisions, ordinances, resolutions, or 
permit conditions from the franchise fee required by this chapter. Franchisee shall also pay to the City as 
additional consideration under this franchise an administrative fee totaling $2,000, due on the effective 
date of this franchise, which may be deducted from Franchisee's payment set forth herein. 

3.40.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any nondiscriminatory business tax 

to the extent such tax applies to revenues other than those revenues that are the subject of the franchise 
fee, or any ad valorem property tax now or hereafter levied against real property or personal property 
within the City, or against any local improvement assessments levied on the Franchisee's property. 

3.40.150 Reporting offunds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration under 

oath from an authorized officer or designee, setting forth the amount and calculation of the payment. The 
statement shall detail the gross linear feet of cable and/or conduit which exists within the Albany City 
limits and the calculation of the franchise fee paid, and shall specifY the nature and amount of all 
exclusions and deductions from such revenue claimed by the Franchisee in calculating the franchise fee. 
The City Manager of the City may require the Franchisee to provide any additional information 
reasonably necessary for administration of the franchise fee. The Franchisee shall keep available and open 
to inspection by the City Manager of the City all accounts, books, and other records reasonably necessary 
for ascertaining the franchise liability. Franchisee shall provide any additional information requested by 
the City within 48 hours of any such request delivered to Franchisee, to be produced at Albany City Hall, 
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office of the City Manager, during regular office hours. In the event that an audit of the franchise fee 
payments results in a determination that an additional payment is due to the City, such additional payment 
shall be subject to interest at the rate of nine percent per annum from the date the original payment was 
due .. If the additional payment amount exceeds five percent {5%) of the amount reported, Franchisee 
shall reimburse City for all audit costs. No interest shall be due with respect to annexation by the City for 
which notice was not provided to Franchisee pursuant to the provision of ORS 222.005. 

3.40.160 Indemnification and Insurance. 
The Franchisee shall defend, indemnify and hold harmless the City, its agents, officers and employees 

from any and all claims, demands, and damages of any kind, including attorney's fees, which may arise 
from any negligent act or omissions of the Franchisee, its agents, officers or employees, in connection 
with the Franchisee's operations pursuant to this franchise. Notwithstanding the above, the Franchisee 
shall not indemnify the City, its contractors, agents, officers and employees for any negligence or 
intentional act of the City or its contractors, agents, officers and employees 

The Franchisee shall, for the purposes of carrying out the provisions of this section, prior to commencing 
construction of any kind, have in full force and effect, and file and maintain during the term of the 
franchise a Certificate of Insurance evidence thereto with the City Recorder, good and sufficient policies 
covering: 

1. Worker's Compensation Insurance as required by the State of Oregon including 
Employers Liability with limits of $1,000,000; franchisee shall ensure that each of its sub
contractors complies with these same requirements and shall contain a Waiver of Subrogation 
against the City: and 

2. Commercial General Liability Insurance with limits of $5,000,000 per occurrence and 
$10,000,000 general aggregate; and 

3. Business Automobile Liability Insurance, for any owned, hired or non-owned vehicles 
used in the performance of this agreement with combined single limits of $5,000,000 each 
accident. 

4. Pollution Liability Insurance with limits of $5,000,000 Each Incident and in the 
aggregate. If policy is on a "Claims Made" basis it must provide a 24 month tail or reporting 
period. 

The City of Albany, its officers, agents, and employees, shall be named an Additional Insured in said 
policy for losses caused in whole or in part by reason of the exercise of the rights and privileges herein 
granted. 

1. City's additional insured status shall (i) be limited to bodily injury, property damage or 
personal and advertising injury caused, in whole or in part, by Franchisee, its employees, agents 
or independent contractors; (ii) not extend to claims for punitive or exemplary damages arising 
out of the acts or omissions of City, its employees, agents or independent contractors or where 
such coverage is prohibited by law or to claims arising out of the gross negligence of City, its 
employees, agents or independent contractors; and, (iii) not exceed Franchisee's indemnification 
obligation under this Agreement, if any. 

Upon any material alteration or cancellation of any of the coverage, the Franchisee shall give the City 30 
days notice in advance of the effective date of the alteration or cancellation of the coverage, if not 
replaced. 
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1. Notwithstanding the forgoing, Franchisee may, in its sole discretion; self insure any of the 
required insurance under the same tenns as required by this Agreement. In the event 

Franchisee elects to self-insure its obligation under this Agreement to include City as an 

additional insured, the following conditions apply:(i) City shall promptly and no later than 
thirty (30) days after notice thereof provide Franchisee with written notice of any claim, 

demand, lawsuit, or the like for which it seeks coverage pursuant to this Section and provide 
Franchisee with copies of any demands, notices, summonses, or legal papers received in 

connection with such claim, demand, lawsuit, or the like; (ii) City shall not settle any such 

claim, demand, lawsuit, or the like without the prior written consent of Franchisee; and (iii) 
City shall fully cooperate with Franchisee in the defense of the claim, demand, lawsuit, or 

the like. 

3.40.170 Continuation- Termination. 
The rights, privileges and franchise herein granted shall continue and be in force until August 13, 2024 

except that it is understood and agreed that either party may at any time terminate or renegotiate this 
agreement upon 24 months' notice in writing. 

3.40.180 Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City reserves the right to declare a 

forfeiture of the franchise, and all of the Franchisee's rights arising there under in the event that 
Franchisee violates any material provision of the franchise, including but not limited to failing to pay or 
any suspension of Franchisee's payments of franchise fees to the City under this franchise, failure by 
Franchise to submit timely reports regarding the calculation of its gross revenues-based franchise fees to 
the City, failure to maintain the liability insurance and/or bonds required under this franchise, or failure to 
comply with all other state, federal or local laws as set forth in this franchise. In the event Franchisee 
violates any material provision of the franchise, the City shall provide written notice of default and shall 
allow 45 days for Franchisee to remedy the violation. Extraordinary events (earthquake, flood, fire) 
beyond the control of the Franchisee shall result in an additional 60 days to remedy the violation. All 
remedies and penalties under this chapter, including termination of the franchise, are cumulative, and the 
recovery or enforcement of one is not a bar to the recovery or enforcement of any other such remedy or 
penalty. The remedies and penalties contained in this chapter, including termination of the franchise, are 
not exclusive, and the City reserves the right to enforce the penal provisions of any ordinance or 
resolution and to avail itself of any and all remedies available at law or in equity. Failure to enforce shall 
not be construed as a waiver of a breach of any term, condition or obligation imposed upon the Franchisee 
by, or pursuant to, this chapter. A specific waiver of a particular breach of any term, condition or 
obligation imposed upon the Franchisee by, or pursuant to, this chapter or acceptance of any payment due 
shall not be waiver of any other or subsequent or future breach of the same or of any other term, condition 
or obligation itself. 

3.40.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this franchise so as not to cause the invalidity or 
unenforceability of the remainder of this franchise. All remaining provisions of this franchise shall then 
continue in full force and effect. If any provision shall be deemed invalid due to its scope and breadth, 
such provisions shall be deemed valid to the extent of the scope and breadth permitted by law. 

3.40.200 Attorneys' fees and Jurisdiction. 
In the event an attorney is employed to enforce the provisions of this franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditors rights generally), the prevailing party 
shall be entitled to recover reasonable attorneys' fees and other costs incurred, iiTespective of whether any 
legal proceedings is commenced. If any legal action, arbitration or other proceeding is brought to 
construe, interpret or enforce the terms of this franchise, the prevailing party shall be entitled to recover 
reasonable attorneys' fees and other costs incurred in connection therewith, both at trial and on any appeal 
there from or petitions for review thereof. Such sum shall include an amount estimated by the court as the 
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reasonable costs and fees to be incurred by the prevailing party in collecting any monetary judgment or 
award or othenvise in enforcing any order, judgment or decree entered in such suit, action or other 
proceeding. Jurisdiction for all litigation will rest exclusively with the courts of the state of Oregon with 
venue in Linn County. 

3.40.210 Successors and assigns. 
This franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, 

legal representatives, successors and assigns. Franchisee, however, shall not make any assignment 
without the written consent of the City, and any assignment made without the City's consent shall be null 
and void. The City will not unreasonably withhold approval of an assignment. 

3.40.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in granting rights, 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. In the event the City 
enters into a franchise, permit, license, authorization, or other agreement of any kind with any other 
person or entity other than Franchisee to enter into the City's streets and public ways for the purpose of 
conducting business as a telecommunications carrier as that term is defined in ORS 133.721(8) within the 
City, the material provisions thereof shall be reasonably comparable to those contained herein, insofar as 
this is not in conflict with rules of government, in order that one operator not be granted an unfair 
competitive advantage over another, and to provide all pmiies equal protection under the law. 

Section 2: Franchise effective only upon acceptance of Franchisee. 

This franchise is effective on the date provided herein only upon written acceptance of its terms by an 
authorized representative of Franchisee. 

Section 3: Emergency Clause. 

In as much as this ordinance is necessary for the immediate preservation of the public peace, health, and 
safety of the City of Albany, or to facilitate the prompt and timely completion of important City business, 
an emergency is hereby declared to exist; and this Ordinance shall take effect and be in full force and 
effect when signed by the Mayor. 

Passed by Council: _________ _ 

Approved by Mayor: ________ _ 

Effective Date: --------------

Mayor 

ATTEST: 

City Clerk 

7 



• J'i!Jj(:ihii ·-----71 .. 

TO: 

VIA: 

FROM: 

DATE: 

Albany City Council 

W es Hare, City Manager 

Stewart Taylor, Finance Director 
Mike Murzynsky, Senior Accountant 

August 7, 2014, for the August 11, 2014, City Council Work Session 

SUBJECT: Franchise Agreement- Lightspeed Networks Inc. 

Action Requested: 

Council approval of the ordinance approving the Lights peed Networks Inc. franchise contract and 
revising AMC Chapter 3.70 and repealing Ord. No. 5652, which created AMC 3.70. 

Discussion: 

The City of Albany and Lightspeed Networks have modeled the franchise agreement (for 
approval by the City Council) by following the rules created by the Cable Communications 
Policy Act of 1984, as amended by the "Cable Television Consumer Protection Act of 1992". 
Within the revised document we have discussed and modified various sections to meet current 
needs or requirements; i.e. franchise granted, insurance requirements, bonds and other surety, 
construction and performance bond, payment, tree trimming and continuation - termination. 

The current Lightspeed Networks franchise agreement expired on July 1, 2010. The revised 
Lightspeed Networks Franchise agreement has a scheduled expiration date of August 13, 2024. 
Staff recommends that the City Council approve the agreement until August 13, 2024, as cited 
under Albany Municipal Code Chapter 3.70. 

With the Council's approval of this agreement, a revenue generating agreement is in place with a 
telecommunication franchisee that has growth potential. 

This item will be on the August 13, 2014, agenda for Council approval. 

If you have questions, please call Senior Accountant Mike Murzynsky at 917-7593. 

Budget Impact: 

No change from the current budget. 

ST:mm 
Attachment 
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Chapter 

LIGHTSPEED (LS) NETWORKS FRANCHISE 

Sections: 
3.70.010 Franchise granted. 
3.70.020 Excavations and construction. 
3. 70.030 Tree trimming. 
3. 70.040 Use of poles. 
3. 70.050 Construction and performance bond- Liability insurance. 
3. 70.070 Street repair- Expense responsibility. 
3. 70.080 Improvements- Utility obstruction prohibited. 
3. 70.090 Emergency removal and alternate routing of facilities. 
3. 70.100 Cables, wires - Rearrangement- Notice. 
3. 70.110 Compliance with laws, rules, and regulations. 
3. 70.120 Sale of subscriber lists prohibited. 
3.70.130 Payment. 
3.70.135 Abandonment. 
3. 70. 1400ther fees and charges. 
3. 70.150Reporting of funds. 
3. 70.160 Indemnification and insurance requirements. 
3.70.170 Continuation- Termination. 
3. 70.180 Forfeiture and remedies. 
3. 70.190 Severability. 
3. 70.200 Attorneys' fees. 
3. 70.210 Successors and assigns. 
3. 70.220 Franchise nonexclusive. 

3.70.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter referred to as ' City," to Networks, 

Inc. dba LS Networks, dba LSN, hereinafter referred to as 'Grantee", an_Oregon corporation authorized to 
conduct business in Oregon, their successors and assigns, hereinafter each referred to as "Franchisee," the 
nonexclusiv~ right and privilege to conduct business as a telecommunications carrier as that term is defined 
in ORS ·133.721(8) within the City and to place, erect, lay, maintain and operate in, upon, over and under 
streets, alleys, avenues, thoroughfares and public highways, places and grounds within the City, poles, 
wires and other appliances an'd conductors for all telephone, telegraph and other communication purposes. 
Such wires aha other appliances and conductors may be strung upon poles or other fix1ures above ground, 
or at the option of the Franchisee, its successors and assigns, may be laid underground, and such other 
apparatus may be used as may oe necessary to property to operate and maintain the same. 

The scope of this grant allows the installation, maintenance and repair of telecommunications facilities 
by Grantee in the City's rights of way to provide telecommunications services, internet access services, and 
private line services. In the event the Grantee intends to provide services other than telecommunications 
services, internet access services, or private line services, Grantee shall be required to obtain an additional 
or revised franchise from the City to the ex1ent required by law. 

Notwithstanding the foregoing , the City Manager or his/her designee shall have the authority to prescribe 
which public ways will be used and the location of communications facilities within the public way as may be 
reasonably necessary to minimize public inconvenience. 

3.70.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
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apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the continuance 
of this Franchise be adopted from time to time by the City. Franchisee shall obtain from the City all 
applicable permits, which will require plan submittal, approval, and the payment of fees before work begins. 
The Franchisee shall file with the City maps showing the location of any construction, extension, or 
relocation or any of the facilities of the Franchisee and shall obtain the City's approval of the location and 
plans prior to the commencement of the work. All transmission and distribution structures, lines, and 
equipment erected by the Franchisee within the City shall be so located as to cause minimum interference 
with the proper use of streets, bridges, and other public ways and places, and to cause minimum 
interference with the rights or reasonable convenience of property owners who adjoin any of the streets, 
bridges, or other public ways or places. Franchisee shall, protect, support, temporarily disconnect or relocate 
any of its equipment required to do so by the City by reason of traffic conditions or public safety in a timely 
manner in order toprotect the public. Franchisee shall, protect, support, temporarily disconnect or relocate 
any of its equipment required to do so by the City by reason of street vacation, highway and street 
construction, change or establishment of street grade, installation of sewers, drains, water pipes, power 
lines, signal lines, and tracks, or any other type of structures or improvements by the City. This work shall 
be completed within 120 day of notice from the City. Unless approved by the City, no newly overlaid street or 
newly constructed street shall be excavated by the Franchisee for a period of five years from the time of 
completion of the street overlay or the street construction. In any such case, Franchisee shall be excused by 
the City from extending services if a practical alternate route cannot be found. When any excavation is made 
by the Franchisee, the Franchisee shall promptly restore the affected portion of the street, bridge, 
easementarea, or public place to the reasonably same conditions in which it was prior to the excavation. The 
restoration shall be done in compliance with City specifications, requirements, and regulations in effect at 
the time of such restoration. If the Franchisee fails to restore promptly the affected portion of the street, 
bridge, or public place to the same condition in which it was prior to the excavation, the City may make the 
restoration; and the reasonable costs of making the restoration, including the cost of inspection, supervision, 
and administration shall be paid by the Franchisee. 

3.70.030 Tree trimming. 
1. Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in public 
rights-of-way for the operation of the lines, wires, cables and antennae or other appurtenances, provided 
such trimming shall be done by competent employees, agents, or contractors; and it shall be done without 
cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written permit is 
approved by the City Manager of the City of Albany or any person appointed by the City Manager to exercise 
this function .. Tree trimming and applications therefore shall be in accordance with City ordinances, and in 
the absence of any specific ordinance requirement, subject to such terms as the City shall reasonably 
require for such purposes. 

3.70.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 

erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
therefor. 

3.70.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and performance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
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be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive this 
requirement, or permit the consolidation of the construction bond with the performance bond. The 
Franchisee, pursuant to this chapter, shall also maintain in full force and effect public liability insurance in an 
amount specified by the City, see section 3. 70.160. 

3.70.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with the City of Albany Standard Construction 
Specifications and the permit issued for the workas soon as practicable without unnecessary delay, and 
failing to do so the City shall have the right to fix a reasonable time within which such repairs and restoration 
of streets shall be completed, and upon failure of such repairs being made by said company, its successors 
and assigns, the City shall cause such repairs to be made at the expense of Franchisee. 

3.70.080 Improvements- Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, work or 

facility, to do any work that the City may find desirable on, over, or under any street, bridge or public place, 
and to vacate, alter or close any street, bridge or public place. Nothing in this chapter shall be construed in 
any way to prevent the proper authorities of the City from sewering (sanitary and storm), providing water 
service, grading, planking, rocking, paving, repairing, altering, or improving any of the streets, alleys, 
avenues, thoroughfares, and public highways, places and grounds within the City in or upon which the 
poles, wires or other conductors of Franchisee shall be placed, but all such work or improvements shall be 
done if possible so as not to obstruct or prevent the free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work by the 
City, will be done by Franchisee within 120 days of notice by the Citywithout cost to the City. The Franchisee 
shall furnish maps or drawings to the City or contractor, as the case may be, showing the approximate 
location of all its structures in the area involved in such proposed work. Any such work done for or at the 
request of a private individual, entity, developer or development shall be done at the expense of such private 
individual, entity, developer or development. 

3.70.090 Emergency removal and alternate routing offacilities. 
If, at any time, in case of fire, disaster, or other threatto public safetyin the franchise territory, it shall 

become necessary in the reasonable judgment of the City to cut or move any of the wires, cable, amplifiers 
or other appurtenances to the systeni ofthe Franchisee, such cutting or moving may be done. Any repairs 
rendered necessary thereby shall be made by the Franchisee, at its sole expense, provided that such 
repairs are not necessitated by a negligent act of the City, in which case costs for repairs shall be borne by 
the City. The City shall hold the Franchisee, its agents, employees, officers and assigns hereunder harmless 
from any claims arising out of the City's cutting or moving of Franchisee's facilities. In the event continued 
use of any street is. denied to the Franchisee by the City for any reason, the Franchisee shall provide service 
to affected subscriber$ over such alternate routes as shall be determined by Franchisee within a reasonable 
period of time. 

3. 70.100 Cables, wires- Rearrangement- Notice. 
Whenever the City determines that the public interest requires that it is necessary to rearrange, remove, 

lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit the passage of any 
building, machinery or other object, or to widen/realign City streets, or to ma)Se any other alteration or 
improvement which will require rearrangement of franchisee's facilities or equipment, the said Franchisee 
will perform such rearrangement within a reasonable period after written notice from the City. Said notice 
shall bear the approval of such official as Council may designate and shall provide that the costs of such 
rearrangement shall be borne by any third persons who activities create the need for rearrangement except 
that a request by the City of Albany, on behalf of itself or any other unit of government to rearrange aerial 
cables or wires or other apparatus of the Franchisee shall be accomplished by the Franchisee within 120 
days at no cost to the City. 
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3.70.110 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, ordinances, 

rules and regulations of the United States of America, the State of Oregon, and the City of Albany, including 
all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise of the police power 
of the City of Albany and to such reasonable regulations of general applicability as the City may from time to 
time hereafter by resolution or ordinance provide insofar as such regulations or ordinances do not materially 
alter or impair the rights and obligations of Franchisee and are adopted pursuant to the lawful police power 
of the City. No provision of this Franchise shall be construed as a waiver of local, state or federal law, or as 
a limit of liability. Franchisee shall at all times keep and maintain all of its poles, fixtures, conduits, wires, and 
its entire system in good state of repair and shall at all times conduct its operations under this Franchise, 
including installation, construction or maintenance of its facilities , in a safe and workmanlike manner so as 
not to present a danger to the public or the City. The location, constru'ction, extension, installation, 
maintenance, removal and relocation of the facilities of the Franchisee shall conform to the requirements of 
the State and Federal statutes and regulations adopted pursuant thereto in force at the time of such work, 
and such reasonable specifications in force at the time of such work, as the City may from time to time 
adopt. All installations, re-arrangements, removals, lowering or raising of aerial cables or wiring or other 
apparatus shall be done in conformance with the requirements of the National Electri~ Safety Code, the laws 
of the State of Oregon and the ordinances of the City. The City may provide such specifications relating 
thereto as may be necessary or convenient for public safety or the orderly development of the City. The City 
may amend and add to such specifications from time to time. 

3.70.120 Sale of subscriber lists prohibited. 
The Franchisee shall not sell, or otherwise make available any 'list w.hich identifies subscribers by name 

or address, to any person, agency or entity, except as needed to maintain current services or implement 
new services to subscribers in connection with Franchisee's services. 

3.70.130 Payment. l .· 
Effective May 1, 2014and until the franchise' expiration, which is set asApril 30, 2024, as said 

Franchisee shall pay.,.to the 9 1ty quarterly as speci 1ed' ~e~~· 7% percent of gross revenues derived within 
the corporate lim. its of thet:City. A minimum fee o( $750.00 per quarter will be due the City for administration 
of this agreement and for se of the City's rigt1\ of way ll~ less the 7% percent of gross revenue exceeds the 
$750 fee, th,en the g reate amount w·ll t5e'due the City. This Franchise Fee shall be deposited in the U.S. 

~- . -
mail, postage prepaid, ad ressed to the Finance Director of the City and postmarked on or before the last 
business day of the quarter that said revenue was received by the Franchisee. 

Payment of Franchise Fees. Payments due under this provision shall be computed and paid quarterly for 
the preceding quarter, as of March 31 , June 30, September 30, and December 31, each quarterly payment 
due and payable no later than 4S days after such dates. 

_;;'I 
v 

If a payment is not mailed or sent electronically within 45 days of the due date set forth above, the 
payment shall be deemed delinquent and shall accrue a late fee of 9% interest per day until 
collected.Payments made by Franchisee will be accepted by the City from the Franchisee, in payment of 
any separate permit fees that are imposed by the City on Franchisee for street openings, construction or 
inspection or maintenance of fixtures or facilities. However, Franchisee shall not deduct charges and 
penalties imposed by the City for noncompliance with charter provisions, ordinances, resolutions, or permit 
conditions from the franchise fee required by this chapter. 

"Gross Revenues" mean any revenue derived by the Grantee from the operation of the system 
in the Service Area, following Generally Accepted Accounting Principles ("GAAP"), consistent 
with federal and state law. However, such phrase shall not include: (I) any tax, fee or assessment 
of general applicability collected by the Franchisee from Customers for pass-through to a 
government agency, including the Federal Communications Commission user fee; (2) 
unrecovered bad debt; (3) advertising agency commissions and launch fees to the extent 
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consistent with GAAP, and (4) franchise fees and any Public, Education and Government (PEG) 
amounts received from Customers. Grantee shall report Gross Revenues to the City using the 
accrual method of accounting, consistent with Generally Accepted Accounting Principles 
("GAAP"). Nothing in this Section shall impair the City's ability to challenge Grantee 's 
interpretation of GAAP. 

3.70.135 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the use of the connection media revert to the City who may sell, lease 
or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the media be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3. 70.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any nondiscriminatory business tax to 

the extent such tax applies to revenues other than those revenues that are the subject of the franchise fee, 
or any ad valorem property tax now or hereafter levied against real property or personal property within the 
City, or against any local improvement assessments levied on the Franchisee's property. 

3.70.150 Reporting of funds. 
' ' With each franchise fee payment, the Frahctiisee shall furnish a sworn statement or declaration under 

oath from the Chief Finance Officer or designe~ •. ; etting .forth the amount and calculation of the payment. 
The statement shall detail the calculation of the Fran~hise}ee paid, and sh,all specify the nature and amount 
of all exclusions and deductions from such revenue clail)led by the Franchisee in calculating the Franchise 
Fee. The City Manager of the City may require , the Franchisee to provide any additional information 
reasonably necessary for administration of the Fran~hise Fee. T·h~ Franchisee shall keep available and 
open to inspection by the City Manager of the City, ' all accounts, books, and other records reasonably 
necessary for ascertaining the Franchise liability. Franchisee shall provide any additional information 
requested by the City withirf 48 hpurs of any such request delivered to Franchise, to be produced at Albany 
City Hall, office of the City Manager, during regular-office hours. In the event that an audit of the Franchise 
Fee payments results in a determination that an additional payment is due to the City, such additional 

" 

/1 
payment sha. II be subject to interest at the rate of 9% percent per annum from the date the original payment 
was due . . If the additional payment amount exceeds five percent (5%) of the amount reported, Franchisee 
shal l reimburse City for all audit costs. 

3.70.160 Indemnification and Insurance Requirements . 
. .., 

1. Franchisee shall pay, save harmless, and indemnity the City from any loss or 
claim against the City on account of, or in connection with, any activity of 
Franchisee in the construction, operation, or maintenance of its technical 
facilities and systems services. The Franchisee will not be required to 
indemnity the City for the negligent or intentional acts of the City or its 
officials, boards, commissions, agents or employees.-

2. The Franchisee shall, for the purposes of carrying out the provisions of this 
section, prior to commencing construction of any kind, have in full force and 
effect, and file and maintain during the term of the Franchise Certificate of 
Insurance evidence thereto with the City Recorder, good and sufficient 
policies covering: 
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a. Worker's Compensation Insurance as required by the State of Oregon 
including Employers Liability with limits not less than $1,000,000; 
Franchisee shall ensure that each of its sub-contractors complies with 
these same requirements and shall contain a Waiver of Subrogation 
against the City: and 

b. Commercial General Liability Insurance with limits of at least 
$5,000,000per occurrence and $5,000,000 general aggregate, with the 
aggregate on a Per Project basis; and 

c. Business Automobile Liability Insurance, for any owned, hired or non
owned vehicles used in the performance of this agreement with 
combined single limits of $5,000,000 each accident. 

d. Pollution Liability Insurance with limits of $5,000,000 Each Incident and 
in the aggregate. If policy is on a "Claims Made" basis it must provide a 
24 month tail or reporting period. 

3. The City of Albany, its officers, agents, and employees, shall be named an 
Additional Insured in said policy for losses caused in whole or in part by 
reason of the exercise of the rights and privileges herein granted. 

4. Upon any material alteration or cancelll!tion of any of the coverage, the 
Franchisee shall give .the City notice as allowed per insured's insurance 
policy in advance of the effective date of the alteration or cancellation of the 

~ :..; . 
coverage. 

5. Each poli ~y, Commercial General Liability, Auto Liability and Worl<ers' 
Compensation, shall contain a waiver of subrogation against the City. 

The insurance policy limits re'quired in section 3.70.160 may be satisfied 
' by Provider through a _som_bination of the underlying insurance policy and 

um9rella-(excess) liabilitY policy(ies) so long as said umbrella policies are, at a 
minimum,. "follow form" and provide insurance equal to or greater than coverage 

... afforded by the un~erlying liability policy(ies). 

·.: '. 

3.70.170 Continuation- Termination. 
/ 

The rights, privileges and franchise herein granted shall continue and be in force until April 30, 2024, 
except that it is understood and agreed that either party may at any time terminate or renegotiate this 
agreement upon six months' notice in writing. Upon the fourth year anniversary of this agreement, City shall 
have absolute discretion to terminate this franchise without cause upon one year written notice to 

franchises.----------------------------- -- -- -- -------- ------------------------------------------------ --- ------- -- -- ----

3.70.180 Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City reserves the right to declare a 

forfeiture of the Franchise, subject to 45 day right to cure, ~)1~--~!l __ qf.!~~ - f!_'!nc_l')i_s_ee~s_ rig_l')t~ _ !l!il?l~L -----· 
thereunder in the event that Franchisee violates any material provision of the Franchise, including but not 
limited to failing to pay or any suspension of Franchisee's payments of Franchise Fees to the City under this 
Franchise, failure by Franchisee to submit timely reports regarding the calculation of its Gross Revenues-
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based Franchise Fees to the City, failure to maintain the liability insurance and/or bonds required under this 
Franchise, or failure to comply with all other state, federal or local laws as set forth in this Franchise. All 
remedies and penalties under this chapter, including termination of the Franchise, are cumulative, and the 
recovery or enforcement of one is not a bar to the recovery or enforcement of any other such remedy or 
penalty. The remedies and penalties contained in this chapter, including termination of the Franchise, are 
not exclusive, and the City reserves the right to enforce the penal provisions of any ordinance or resolution 
and to ava.il itself of any and all remedies available at law or in equity. Failure to enforce shall not be 
construed as a waiver of a breach of any term, condition or obligation imposed upon the Franchisee by, or 
pursuant to, this chapter. A specific waiver of a particular breach of any term, condition or obligation 
imposed upon the Franchisee by, or pursuant to, this chapter or acceptance of any payment due shall not be 
waiver of any other or subsequent or future breach of the same or of any other term, condition or obligation 
itself. · 

3.XX.XXX Bonds and Other Surety. 
Except as expressly provided herein, Franchisee shall not ~e required to obtain or maintain 

bonds or other surety as a condition of being awarded the Fr~chise or continuing its existence at 
the time this Franchise is granted. The City acknowledges that the legal, financial, and technical 
qualifications of Franchisee are sufficient to afford compliance with the terms qf the Franchise 
and the enforcement thereof. Initially, no bond or other surety will be required. In the event that 
one is required in the future, the City agrees to give the Franchisee at least ninety (90) days prior 
written notice thereof stating the exact reason for the requirement and the amount. Such reason 
must demonstrate a change in the Franchisee's legal, financial, or technical qualifications that 
would materially prohibit or impair its ability to· comply with the terms :of the Franchise or afford 
compliance therewith. , · ' / 

3.70.190 Severability. 
In the event any of the provisions of this Franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of th is Franchise so as not to cause the invalidity or 
..'.; •._ ~ ~-

unenforceability of the remainder of this Franchise. All remaining provisions of this Franchise shall then 
continue in full force and effect. If any provision shall be' deemed invalid due to its scope and breadth, such 
provisions shall be deemed valid to the extent of the scope and breadth permitted by law . .,. .... ~ ' ... 

/ ~ 

vi 3.70.200 Attorneys' tees and Jurisdiction. 
In the event an attorney ) s employed to enforce the provisions of this Franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditor's rights generally), the prevailing party shall 
> . 

be entitled to recover reasonable attorneys' fees and other costs incurred, irrespective of whether any legal 
proceeding is c; min) nced. If ·ahy legal action, arbitration or other proceeding is brought to construe, 
interpret or enforce the terms of this Franchise, the prevailing party shall be entitled to recover reasonable 
attorneys' fees and othercosts incurred in connection therewith, both at trial and on any appeal therefrom or 
petitions for review thereof. Such sum shall include an amount estimated by the court as the reasonable 
costs and fees to be incurred by the prevailing party in collecting any monetary judgment or award or 

!
/ otherwise in enforcing any order, judgment or decree entered in such suit, action or other proceeding .~ 

/ Jurisdiction for all li tigation will rest exclusively with the courts of the state of Oregon with venue in Linn 
V County. 

3.70.210 Successors and assigns. 
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This Franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, 
legal representatives, successors and assigns. Franchisee, however, shall not make any assignment without 
the written consent of the City, and any assignment made without the City's consent shall be null and void. 

3.70.220 Franchise nonexclusive. 
This Franchise is not exclusive and shall not be construed as a limitation on the City in granting rights, 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. In the event the City enters 
into a Franchise, permit, license, authorization, or other agreement of any kind with any other person or 
entity other than Franchisee to enter into the City's streets and public ways for the purpose of conducting 
business as a telecommunications carrier as that term is defined in ORS 759 .. 005(1) within the City, the 
material provisions thereof shall be reasonably comparable to those contained herein, insofar as this is not 
in conflict with rules of government, in order that one operator not be granted an unfair competitive 
advantage over another, and to provide all parties equal protection under· the'law. 

"'· 

Date:-----------" 
LSN Authorized Agent 

Printed Name 

Title 

\ 
Date: __________ _ 

' ; ~.. .... 
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£: 

3.70.010 Franchise;g;~nted. · · · 
There is hereby g (a~te'tl oy the City;of Albany, hereinafter referred to as "City," to Networks, 

Inc. dba LS Networks, db~LsN , h~reinafter referred to as "U; ~lel\varksLSN ", an Oregon corporation 
authorized to .conductob.usiness >. in",Oreg~~. ·their 'Successors and assigns, hereinafter each referred to as 
"Franchise{.• the 1,~;~e~~lusive ri~ht lind privilege to conduct business as a telecommunications carrier as 
that terril . i~ defined in .ORS,.,133.72 (8) within the City and to place, erect, lay, maintain and operate in, 
upon,'';over and under streets,;'alleys, ave'~t~s. thoroughfares and public highways, places and grounds 
within the '•city, poles, wires and other ~ppliances and conductors for all telephone, telegraph and other 
communicationJpurposes. Such wires and other appliances and conductors may be strung upon poles or 
other fixtures a6oy~,.,~round, or at the option of the Franchisee, its successors and assigns, may be laid 
underground, and ' such other.apparatus may be used as may be necessary to property to operate and 
maintain the same. r ht.scopPof this grant allows the installation maintenance and repair of telecommunications 
faci l ities bv Grantee in th;;'.Citv' s rights of wav to provide te lecommunications services internet access services and 

"" private line services. In the event the Grantee intends to provide services other than telecommunications services 
internet access services or private line services. Grantee shall be required to obtain an addit ional or revised franchise 
from the Citv to the extent requi red bv law. 

Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority to prescribe 
which public ways will be used and the location of communications facilities within the public way as may be 
reasonably necessary to minimize public inconvenience. 

3.70.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
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apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the continuance 
of this franchise be adopted from time to time by the City. Franchisee shall obtain from the City all applicable 
permits, which will require plan submittal , approval, and the payment of fees before work begins. The 
Franchisee shall file with the City maps showing the location of any construction, extension, or relocation or 
any of the facilities of the Franchisee and shall obtain the City's approval of the location and plans prior to 
the commencement of the work. All transmission and distribution striJdctures, lines, and equipment erected 
by the Franchisee within the City shall be so located as to cause minimum interference with the proper use 
of streets, bridges, and other public ways and places, and to cause minimum interference with the rights or 
reasonable convenience of property owners who adjoin any of the streets, bridges, or other public ways or 
places. Franchisee shall, protect, support, temporarily disconnect or relocate a(ly of its equipment required 
to do so by the City by reason of traffic conditions or public safety in a timely man,ner in order to protect the 
public. Franchisee shall, protect, support, temporarily disconnect or relocate any of its equipment required 
to do so by the City by reason of street vacation, highway and street construction, change or establishment 
of street grade, installation of sewers, drains, water pipes, power lines, signal lines, and tracks, or any other 
type of structures or improvements by the City. This work shall be completed within 120 day of notice from 
the City. Unless approved by the City, no newly overlaid ·street or newly con;iructed street shall be 
excavated by the Franchisee for a period of five years fr~:mi' the time of completion of the street overlay or 
the street construction. In any such case, Franchisee shall be excused by the City from extending services if 
a practical alternate route cannot be found. When any excavation is made by the Franchisee, the 
Franchisee shall promptly restore the affected portion of the stree,t, bridge, easement area," or public place to 
the reasonably same conditions in which it was prior to the excavation. The restoration shall be done in 
compliance with City specifications, requirell),ents, and regulations 'if) effect at the time of such restoration. If 
the Franchisee fails to restore promptly the affected portion of the street, bridge, or public place to the same 
condition in which it was prior to the excavati6.n, thif City may make 'the restoration; and the reasonable 
costs of making the restoration, including the cost of inspection, supervision, and administration shall be 
paid by the Franchisee. · '· 

3.70.030 Tree trimming. . 
I. Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in+- ---- --{ Formatted: Indent: Left: O", First line: O" 

public rights-of-way for the operation of the lines. wires. cables and antennae or other 
appurtenances. provided such trimming shall be done by competent employees. agents. or 
contractors: and it shall be done without cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written+- --- -- -{ Formatted: Indent: Left: 0", First line: O" 

permit is ··a pproved by the City Manager of the City of Albany or any person appointed by the 
City Manager. to exercise this function . Tree trimming and applications therefore shall be in 
accordance with City ordin'an"ces. and in the absence of any specific ordinance requirement. 
sub ject to such terms as the City shall reasonably require for such purposes. 

fraRshisee may trim trees wheR Resessary iR fHJI:Jiis ri!Jhts ef way fsr the eperatieR ef the I iRes Ylires, 
sai:Jies aRe aRteRRae er ether appl!rteRaRses, previeee sl!sh trimmiR!l shall I:Je seRe I:Jy sempeteRt 
employees, a!JeRts, er seRtrasters. Saie tree trimmiR!l shall I:Je allewee eRiy after fraRshisee makes 
applisatieR aRe a writleR permit is approves I:Jy the City MaRa!Jer ef the City ef AII:JaRy er aRy perseR 
appeiRtee I:Jy the City MaRa!Jer te exersise this fuRstieR. Tree trimmiR!l shall I:Je performee iR assereaRse 
Y•ith City ereiRaRses aRe A~ISI dGG StaRe ares. 

3.70.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 

erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
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not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
therefor. 

3.70.050 Construction and performance bond liability insuranse. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and performance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall , among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive this 
requirement, or permit the consolidation of the construction bond with the performance bond. The 

1 Franchisee, pursuant to this chapter, shall also maintain in full force and effect public liability insurance in an 

I 
amount specified by the City see section 3. 70.160. sYffiGient to GO"er potential slaiffis for eoElily injYry, Eleath 
or Elisaeility anEI for property Elamage, whish may arise from or ee relates to projests anEI asti•1ities ef the 
F'ranshisee in sennestion with this franshise, naming the City, anEI its offisers, agents anEI employees as an 
aEIElitional insureEI. 

3.70.070 Street repair - Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with the City at' Albany Standard Construction 
Specifications and the permit issued for the work as soon as practicable without unnecessary delay, and 
failing to do so the City shall have the right to fix a reasonable time within which such repairs and restoration 
of streets shall be completed, and upon failure of such repairs being made by said company, its successors 
and assigns, the City shall cause such repairs to~ be m'ade at the expense of FranchiseR 

3.70.080 Improvements- Utility obstruction prohibited. _, 
. . ~ 

The City reserves the right to construct, install, m~intain, and operate any public improvement, work or 
facility, to do any work that the City may find desirable. 9n, over, or under any street, bridge or public place, 
and to vacate, alter or close any street,· bridge or public place. Nothing in this chapter shall be construed in 
any way to prevent the proper authorities of the City from ~sewering (sanitary and storm), providing water " / service, grading,_ planking, rocking, paving, repairing, altering, or improving any of the streets, alleys, 
avenues, thoroughfares, and public highways, places and grounds within the City in or upon which the 
poles, wire~ or other conductors of Franchisee shall be placed, but all such work or improvements shall be 
done if possible so as nciLto obstruct or prevent the free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work by the 
City, will ·be done by Franchisee within 120 days of notice by the City without cost to the City. The 
Franchisee shall furnish maps ~or drawings to the City or contractor, as the case may be, showing the 
approximate location of all its structures in the area involved in such proposed work. Any such work done for 
or at the request of a private individual, entity, developer or development shall be done at the expense of 
such private individual, entity, developer or development. 

,, 
3.70.090 Emergency removal and alternate routing offacilities. 

If, at any time, in case of fire, disaster, or other threat to public safety in the franchise territory, it shall 
become necessary in the reasonable judgment of the City to cut or move any of the wires, cable, amplifiers 
or other appurtenances to the system of the Franchisee, such cutting or moving may be done. Any repairs 
rendered necessary thereby shall be made by the Franchisee, at its sole expense, provided that such 
repairs are not necessitated by a negligent act of the City, in which case costs for repairs shall be borne by 
the City. The City shall hold the Franchisee, its agents, employees, officers and assigns hereunder harmless 
from any claims arising out of the City's cutting or moving of Franchisee's facilities. In the event continued 
use of any street is denied to the Franchisee by the City for any reason, the Franchisee shall provide service 
to affected subscribers over such alternate routes as shall be determined by Franchisee within a reasonable 
period of time. 
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3.70.100 Cables, wires- Rearrangement- Notice. 
Whenever it becemesthe City determines that the public interest requires that it is necessary to 

rearrange, remove, lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit 
the passage of any building, machinery or other object, or to widen/realign City streets, or to make any other 
alteration or improvement which will require rearrangement of franchisee's facilities or equipment, the said 
Franchisee will perform such rearrangement within a reasonable period after written notice from the fJerseR 
er fJerseRs desiriRg te me"e said build iRg, machiRery, ether ebjects, er "'ideR/realigR City streetsthe City. 
Said notice shall bear the approval of such official as Council may designate and shall provide that the costs 
of such rearrangement shall be borne by the f)erseR er f)erseRs giviRg said Reticeany third persons who 
activities create the need for rearrangement except that a request by the City of Albany, on behalf of itself or 
any other unit of government to rearrange aerial cables or wires or other apparatus of the Franchisee shall 
be accomplished by the Franchisee within 120 days at no cost to the City. 

3.70.110 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, ordinances, 

rules and regulations of the United States of America, the State of Oregon, and the City of Albany, including 
all agencies and subdivisions thereof. Franchisee shall be subject to the lawful ex~rcise of the police power 
of the City of Albany and to such -reasonable regulations of g~neral applicability as the City may from time to 
time hereafter by resolution or ordinance provide insofar as such regulations or ordinances do not materially 
alter or impair the rights and obligations of Franchisee~~(! are adopted pursuant to the laWful police power 
of the City. No provision of this franchise shall be construed as a waiver of local, state or federal law, or as a 
limit of liability. Franchisee shall at all times keep and maintain all of its poles, fixtures, conduits, wires, and 
its entire system in good state of repair and ·shall at all times conduct its operations under this franchise, 
including installation, construction or mainte~~~ce of its facilities, in a safe and workmanlike manner so as 
not to present a danger to the public or th~ city. The location, construction, extension, installation, 
maintenance, removal and relocation of the facilities of the Franchisee shall conform to the requirements of 
the State and Federal statutes and regulations adopted. pur; uant thereto in force at the time of such work, 
and such reasonable specificatio-ns in force at the-Jim~ of such work, as the City may from time to time 
adopt. All installations, re-arrangeiT)erits, removals, lowering or raising of aerial cables or wiring or other 
apparatus shall be done in conforma.~ce with the requirements of the National Electric Safety Code, the laws 
of the State of Oregon and the ordi(lances of the City:. The City may provide such specifications relating 
thereto as may be necessary or convenient for public safety or the orderly development of the City. The City 
may amend and add to such specifications from time_.lo time. 

>' 
3. 70.120 Sale of subscriber lists prohibited. 

The F/imchisee shall not' sell, .or othei}Vise make available any list which identifies subscribers by name 
or addresl -:-Jo any person, agency or entity, except as needed to maintain current services or implement 
new services' to s ubscribers in connection with Franchisee's services. 

3.70.130 Payment. 
Effective May 1, 2qos and until the franchise's expiration, which is set as July 19, 2010, as said 

Franchisee shall pay to the City monthly, seven percent of gross revenues derived within the corporate limits 
of the City. A miflimllm-fee of $750.00 per month. fJayable 1a~Jarterl>,~--will be due the City for administration _____ _ 
of this agreement and for use of the City's right of way. If the seven p~r;;~~-t-;f-g~;·;~ -~~~~~~-~~ ~~;;~;;d~-~h~--\ 
miflimllm.-fee each month, then the greater amount will be due the City. This franchise fee shall be deposited '.\ 
in the U.S. mail, postage prepaid, addressed to the AssistaRt City MaRager Finance Director of the City and \'-. 
postmarked on or before the last business day of the month following the month revenues were received by \ 
the Franchisee. ' 

ftL~ - R~Y_n:l~QI_ ~~ - ~~~ _f!l_~ ~l!l_~ _ or sent electromcally ~X. t~~- -~<!!~. -~~!_!()~~ _ §l.tJ().',<e, _ t~e- j)ayme[J_t ~-~aJI __ ge ____ _ _ 
deemed delinquent and shall accrue a late fee? P-payments made by Franchisee will be accepted by the -
City from the Franchisee, in payment of any separate permit fees that are imposed by the City on 
Franchisee for street openings, construction or inspection or maintenance of fixtures or facilities. However, 
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with 78 other entities and pays all of them quarterly. 
The League of Oregon Cities recommends quarterly 
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Formatted: Highlight 

Formatted: Highlight 

Comment [RS2]: Is this different than the 
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Franchisee shall not deduct charges and penalties imposed by the City for noncompliance with charter 
provisions, ordinances, resolutions, or permit conditions from the franchise fee required by this ~hapteL _____________ Comment [RS3]: We may need to discuss this 

new section on the phone, I added some minor 
changes, but want to be sure of intent. 

hY_f!l.f!~_t_ ~_f_ ~-~-~~!J_i_s_~!:E!~_s_. __ ~~Xf!l.E!~_t_s_9_~~- u-~~-E!r _t_~i5_J?.~<?YJ~!C?_n_ _s_~~!l_ ~_f! _C:<?~J1~~~~ -~~-~J?~J~- H~il_r:t~~ly_ f~r _____ . ---- {'-F_o_r_m_a_tt_e_d_:_H_ig=:.h_l-=:ig_ht ________ --' 
the preceding quarter. as of March 31. June 30, September 30, and December 31, each quarterly payment 
due and payable no later than 45 days after such dates. ~Jet later tAan tAe elate ef eaeA aayfllent. tAe 
FraneAisee sA all f ile wit A tAe City a written statefllent. in a ferfll satisfaeterv te tAe Cit·t ana sign eel ~meler 
aena lty ef ae rj ~o~rv ey an effieer ef tAe FraneAisee, iElent ifv ing in eletai l tAe aflle~o~nt ef grass reven~o~e 
reeeiveel 9;• tAe FraneAisee, tAe eefll!lloltatien easis ana A'letAeel , fer tAe a~o~arter fer 'J.•A iei'l aayfllent is 

~---- ----------- - --------------------------------------------------------------------------------------------------

', 

3.70.135 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the .use of the connection media revert to the City who may sell, lease "' . or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the media be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3.70.140 Other fees and charges. , _ 
Nothing in this chapter shall give the Franchise~- any credit against any nondiscriminatory business tax to 

the extent such tax applies to revenues other than those revenues that anr the subject of the franchise fee, 
or any ad valorem property tax now or hereafter levied against real property or personal property within the 
City, or against any local improvement assessments levied on the Franchisee's property. 

3.70.150 Reporting of funds . 
With each franchise fee payment, the Franchisee s~alf furnish a sworn statement or declaration under 

oath from the Cbief Finance Officer or design~e. setting forth the amount and calculation of the payment. 
The statement shall detail the gross li[lear feet of cable which exists within the Albany City limits and the 
calcu lation of the franchise fee paid, and shall specify the nature and amount of all exclusions and 
deductiorfs from such revenue 'Claimed by the -Franchisee in calculating the franchise fee. The City Manager 
of the City \ nay require th ~'-Fr~nchisee ·to provide any additional information reasonably necessary for 
administration~of the franchise' fee. The Franchisee shall keep available and open to inspection by the City 
Manager of the City, all accounts, books, and other records reasonably necessary for ascertaining the 
franchise liability. Franchisee shall provide any additional information requested by the City within 48 hours 
of any such request 'delivered to Franchise, to be produced at Albany City Hall, office of the City Manager, 
during regular office hours. In the event that an audit of the franchise fee payments results in a 
determination that an additional payment is due to the City, such additional payment shall be subject to 
interest at the rate of nine percent per annum from the date the original payment was due. 

3.70.160 Indemnification and Insurance Requirements. 
TAe F"ransAisee sAall selena, inaefllnify ana Aela Aarfll less IRe City, its a§ents, effisers ana efllj3leyees 

lrefll any ana all slaims, aemanas, ana Elama§es el any kina, insl~o~ain§ atterney's lees wAiGA may arise, lrem 
any ne§li§ent ast er emissiens el the F"ranshisee, its a§ents, eflsers er em13leyees, in sennestien •,yith the 

F"ranshisee's 9j3eratiens j3lolrslolant te this lranshise. The Franchisee will not be required to 
indemnify the City for the negligent acts of the City or its officials , boards, 
commissions. agents or employees. 
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j 
v 
v 
v 

gee new seslien .... 

I. Franchisee shall pay. save harmless. and indemnify the City from anv loss or 
claim against the City on account of. or in connection with. any activity of 
Franchisee in the construction. operation. or maintenance of its technical 
facilities and systems services. The Franchisee will not be required to · 
indemnify the City for the negligent or intentional acts of the City or its 
ofticials. boards. commiss ions. agents or employees.-

2. The Franchisee shall. for the purposes of carrying out the provisions of this 
section. prior to commencing construction of any kind. have in full force and 
effect. and file and maintain during the term of tlui"lranchise Certificate of 
Insurance evidence thereto with the City . Recorder. good and sufficient 
policies covering: < · · · · : 

Robin .. .. . the following four sections have been I:e,Z'!-itten by our msurance 
consultant. What follow is the minimum City requirements . 

··~~~. 4. 

a. Worker's Compensation Insurance as required by the State of Oregon 
including Employers Liability . with limits not less than $1.000.000: 
franchisee shal l ensure that each of its sub-contractors/ complies with 
these same requirements and shall"' contain a Waiver of Subrogation 
against the City: ·an~·., ~- ·:, \. 

Y. 4;..? 

b. Commercial Ge~ral · Liability Insurance with limits of at least 

c. 

$5.000.000 per occurrence and $5.000.000 general aggregate. with the 
aggregate on a Per Pr6ject basis: and j'P 
Business· Automobile Liability Insurance. for any owned. hired or non-

a. !Bodily lRjHD' lRsmanee with limits of at least Sl,IHlO,IHIO persoRal iRjmy 
eaeh persoR aRd Sl ,()()(),()()() eaeh oeeurreRee: aRd 

b. ~:= ::.:£::::: Oe~!u::~ :: t __ ~~-~~t --~~-·~~~~~~~--~~e~--- - ----- ' c_o_m_m-en- t-[R_S_SJ-: w- e c-an- ag- re-e t-o -z m-il-Iio-n-pe~r 
occurance with an umbrella of 10 million. 

€ . CompeRsatioR IRsuranee iR eomplianee with all w~rlcer's CompeRsatiOR 
IRsuraRee aRd Safety Laws of the State of GregoR aRd anleRdlfteRts 
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thereto : H'anellisee sllall ensure tllat eaell of its sub eontraetors 
eomplies witll tile fallowin g requirements. 

\\'orl<er's Compensation Statutory 
Employers' Liability: 

Eaell aeei!lent Sl,llll!l,!l!l!l 
Disease Eaell employee Sl,!l!l!l,!l!l!l 
Disease Poliey limit SJ,!l!JQ,!JQ!l 

J. Tile Commereial General Liability insuranee poliey shall be endorse!l to 
inelude tile fallowin g a!l!litional insure!l language : Tile City of Alban,•, 
its offieers, agents, an!l employees, sllall be named an additional insure!l 
witll respeet to liability arising out of tile aetivities perfarme!l under tllis 

4. o;:::.:::ralteration or C8f1Cellation of 8fiY of the coverage, the 
Fraflchisee shall giYe the City 3Q days notice in advaflce of the effective date 
of the alteration or caflcellation of the coverage.! 

s. Eaell poliey, Commereial Cene~al Liabilif'l•, • .i."~t9i.f9b"ilit.raaif\\'e;i(e~·s; ·· 
Compensation, sllall eontain a wliiver of subrogation against tile Cif'\•. 

The insurance policy limits required 'in section 3.79.169 may be satisfied 
by ProYider throu gh a combination of the underlying insurance policy and 
umbrella (eJecess) liability policy(ies) so long as said umbrella policies are, at a 
minimum, "follow form" and proYide insurance equal to or greater than cm•erage 
afforded by the underlyin g liability policWies). ~ 

3.70.170 Continuation -Termination. 
The rights, privileges and franchise herein granted shall continue and be in force until July-49April 23, 

Comment [RS6]: Insurance companies can no 
longer comply with this language. There is a 
standard that provides for notice based on the policy. 
I can provide this language if needed. 

201 0 ~00720 1 !( !l-~~~P-U.h.~! . i_t_ ]!? _ _u_~9-~~~tqg9. _ ?!l.Q _ ?.gr~?.Q _ !~?_t_ -~ i_t~-~r .P?.r:IY..'!l.~Y . .<!t -~ llY. _till:l~ .. t~~~i!l_~!~ _ 9_r ___ .. ---- Comment [RS7]: We would prefer the ten years 

renegotiate this agre~ment upon six months' notice in writing. you proposed in your email. 

' ' ..';. ... "'-:-
3.70.180'Forfeiture and remedies. 

In addiUon: to any other rig ~ts set out elsewhere in this franchise, the City reserves the right to declare a 
'-'" .... _ '6 . 

forfeiture of the,!raf.!chise, and all_,of the Franchisee's rights arising thereunder in the event that Franchisee 
violates any mater.ial wovision p f the franchise, including but not limited to fail ing to pay or any suspension 
of Franchisee's payments of franchise fees to the City under this franchise, failure by Franchisee to submit 
timely reports regarding the calculation of its gross revenues-based franchise fees to the City, failure to 
maintain the liability insurance and/or bonds required under this franchise, or failure to comply with all other 
state, federal or local laws as set forth in this franchise. All remedies and penalties under this chapter, 
including termination of the franchise, are cumulative, and the recovery or enforcement of one is not a bar to 
the recovery or enforcement of any other such remedy or penalty. The remedies and penalties contained in 
this chapter, including termination of the franchise, are not exclusive, and the City reserves the right to 
enforce the penal provisions of any ordinance or resolution and to avail itself of any and all remedies 
available at law or in equity. Failure to enforce shall not be construed as a waiver of a breach of any term, 
condition or obligation imposed upon the Franchisee by, or pursuant to, this chapter. A specific waiver of a 
particular breach of any term , condition or obligation imposed upon the Franchisee by, or pursuant to, this 
chapter or acceptance of any payment due shall not be waiver of any other or subsequent or future breach 
of the same or of any other term, condition or obligation itself. 
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3.XX.XXX Bonds and Other Surety. +- ----- -{ Formatted: Indent: First line: 0" 

Except as expressly provided herein. Franchisee shall not be required to obtain or maintain 
I bonds or other surety as a condition of being awarded the franchise or continuing its existence at 

I 
the time this franchise is granted. The City acknowledges that the legal. financial. and technical 
qualifications of Franchisee are sufficient to afford compliance with the terms of the franchi se 
and the enforcement thereof. Initially. no bond or other surety will be required. In the event that 
one is required in the future. the City agrees to give the Franchisee at least ninety (90) days prior 
written notice thereof stating the exact reason for the requirement and the an10unt. Such reason 
must demonstrate a change in the Franchisee's legal. financial, or technical qualifications that 
would materially prohibit or impair its ability to comply with the terms of the franch ise or afford 
compliance therewith. 

3.70.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this franchise so as not to cause the invalidity or 
unenforceability of the remainder of this franchise. All remaining provisions of this'· franchise shall then 
continue in full force and effect. If any provision shall be deemed invalid due to its scope and breadth, such 
provisions shall be deemed valid to the extent of the scope and breadth permitted by law. .. ' 

3.70.200 Attorneys' fees . , 
In the event an attorney is employed to enfor~ the provisions of this frarchi~e (including any bankruptcy, 

insolvency or similar proceedings affecting creditors rights generally), the pr,eyai.ling party shall be entitled to 
recover reasonable attorneys' fees and other costs incurred, irrespective of whether any legal proceedings is 
commenced. If any legal action, arbitration or othe,r proc{eding . ~s brought to construe, interpret or enforce 
the terms of this franchise, ) he prevailing party shal[ ,i/e entitled to recover reasonable attorneys' fees and 
other costs incurred in connection therewith, both at trial and on any appeal therefrom or petitions for review 
thereof. Such sum shall include an amount estimated by the court as the reasonable costs and fees to be 
incurred by the prevailing party in coliedting any monetary judgment or award or otherwise in enforcing any 
order, judgment or decree entered in 'such suit,_ action or .other proceeding. 

•' ~ 

3.70.210 ~uccessors and assigns. 
This fran~hise is binding upon.and will inure to the benefit of all parties hereto, their respective heirs, legal . '• ~ . 

representatives: successors and assigns. Franchisee, however, shall not make any assignment without the 
written consent of the City, and an"y assignment made without the City's consent shall be null and void. 

-~ ' ' 

3.70.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in granting rights , 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. In the event the City enters 
into a franchise, permit, license, authorization, or other agreement of any kind with any other person or entity 
other than Franchisee to enter into the City's streets and public ways for the purpose of conducting business 
as a telecommunications carrier as that term is defined in ORS 133.721 (8) within the City, the material 
provisions thereof shall be reasonably comparable to those contained herein, insofar as this is not in conflict 
with rules of government, in order that one operator not be granted an unfair competitive advantage over 
another, and to provide all parties equal protection under the law. 
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Date:-----------

Printed Name 

Title 

City of Albany, Authorized Agent 
Date: ___ 7 :,-_--:-----
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ORDINANCE NUMBER ----

AN ORDINANCE AMENDING CHAPTER 3.70 OF THE ALBANY MUNICIPAL CODE (AMC) 
AND GRANTING A NON-EXCLUSIVE TELECOMMUNICATIONS FRANCIDSE TO 
LIGHTSPEED NETWORKS, INC. FOR THE CONSTRUCTION AND OPERATION OF A 
TELECOMMUNICATION SYSTEM; AND FIXING TERMS, CONDITIONS AND 
COMPENSATION OF SUCH FRANCIDSE; AND DECLARING AN EMERGENCY. 

WHEREAS, the City of Albany has determined that the financial, legal and technical ability ofLightspeed 
Networks is reasonably sufficient to provide services, facilities, and equipment necessary to meet the 
telecommunications needs of the community. 

NOW THEREFORE, the people of the City of Albany do ordain as follows; 

Section 1: AMC Chapter 3.70.010 through 3.70.220 is amended to read as follows: 

3.70.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter referred to as "City," to LightSpeed 

Networks, Inc. dba LS Networks, dba LSN, hereinafter referred to as "Grantee", anOregon corporation 
authorized to conduct business in Oregon, their successors and assigns, hereinafter each referred to as 
"Franchisee," the nonexclusive right and privilege to conduct business as a telecommunications carrier as 
that term is defined in ORS 133.721(8) within the City and to place, erect, lay, maintain and operate in, 
upon, over and under streets, alleys, avenues, thoroughfares and public highways, places and grounds 
within the City, poles, wires and other appliances and conductors for all telephone, telegraph and other 
communication purposes. Such wires and other appliances and conductors may be strung upon poles or 
other fixtures above ground, or at the option of the Franchisee, its successors and assigns, may be laid 
underground, and such other apparatus may be used as may be necessary to property to operate and 
maintain the same. 

The scope of this grant allows the installation, maintenance and repair of telecommunications facilities 
by Grantee in the City's rights of way to provide telecommunications services, intemet access services, 
and private line services. In the event the Grantee intends to provide services other than 
telecommunications services, intemet access services, or private line services, Grantee shall be required to 
obtain an additional or revised franchise from the City to the extent required by law. 

Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority to 
prescribe which public ways will be used and the location of communications facilities within the public 
way as may be reasonably necessary to minimize public inconvenience. 

3.70.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the 
continuance of this Franchise be adopted from time to time by the City. Franchisee shall obtain from the 
City all applicable pe1mits, which will require plan submittal, approval, and the payment of fees before 
work begins. The Franchisee shall file with the City maps showing the location of any construction, 
extension, or relocation or any of the facilities of the Franchisee and shall obtain the City's approval of the 
location and plans prior to the commencement of the work. All transmission and distribution structures, 
lines, and equipment erected by the Franchisee within the City shall be so located as to cause minimum 
interference with the proper use of streets, bridges, and other public ways and places, and to cause 
minimum interference with the rights or reasonable convenience of property owners who adjoin any of the 
streets, bridges, or other public ways or places. Franchisee shall, protect, support, temporarily disconnect 
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or relocate any of its equipment required to do so by the City by reason of traffic conditions or public 
safety in a timely manner in order toprotect the public. Franchisee shall, protect, support, temporarily 
disconnect or relocate any of its equipment required to do so by the City by reason of street vacation, 
highway and street construction, change or establishment of street grade, installation of sewers, drains, 
water pipes, power lines, signal lines, and tracks, or any other type of structures or improvements by the 
City. This work shall be completed within 120 day of notice from the City. Unless approved by the City, 
no newly overlaid street or newly constructed street shall be excavated by the Franchisee for a period of 
five years from the time of completion of the street overlay or the street construction. In any such case, 
Franchisee shall be excused by the City from extending services if a practical alternate route cannot be 
found. When any excavation is made by the Franchisee, the Franchisee shall promptly restore the affected 
pmtion of the street, bridge, easementarea, or public place to the reasonably same conditions in which it 
was prior to the excavation. The restoration shall be done in compliance with City specifications, 
requirements, and regulations in effect at the time of such restoration. If the Franchisee fails to restore 
promptly the affected portion of the street, bridge, or public place to the same condition in which it was 
prior to the excavation, the City may make the restoration; and the reasonable costs of making the 
restoration, including the cost of inspection, supervision, and administration shall be paid by the 
Franchisee. 

3. 70.030 Tree trimming. 
1. Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in 
public rights-of-way for the operation of the lines, wires, cables and antennae or other 
apputtenances, provided such trimming shall be done by competent employees, agents, or 
contractors; and it shall be done without cost or expense to the City. 
2. Said tree trimming shall be allowed only after Franchisee makes application and a written 
pennit is approved by the City Manager of the City of Albany or any person appointed by the City 
Manager to exercise this function. Tree trimming and applications therefore shall be in accordance 
with City ordinances, and in the absence of any specific ordinance requirement, subject to such 
tenns as the City shall reasonably require for such purposes. 

3. 70.040 Use of poles. 
The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 

erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
therefore. 

3.70.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and perfonnance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive 
this requirement, or permit the consolidation of the construction bond with the performance bond. The 
Franchisee, pursuant to this chapter, shall also maintain in full force and effect public liability insurance in 
an amount specified by the City, see section 3. 70.160. 

3.70.060 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with the City of Albany Standard Construction 
Specifications and the permit issued for the workas soon as practicable without unnecessary delay, and 
failing to do so the City shall have the right to fix a reasonable time within which such repairs and 
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restoration of streets shall be completed, and upon failure of such repairs being made by said company, its 
successors and assigns, the City shall cause such repairs to be made at the expense of Franchisee. 

3.70.070 Improvements- Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, work or 

facility, to do any work that the City may find desirable on, over, or under any street, bridge or public 
place, and to vacate, alter or close any street, bridge or public place. Nothing in this chapter shall be 
construed in any way to prevent the proper authorities of the City from sewering (sanitary and storm), 
providing water service, grading, planking, rocking, paving, repairing, altering, or improving any of the 
streets, alleys, avenues, thoroughfares, and public highways, places and grounds within the City in or upon 
which the poles, wires or other conductors of Franchisee shall be placed, but all such work or 
improvements shall be done if possible so as not to obstruct or prevent the free use of said poles, wires, 
con~uctors, conduits, pipes, or other apparatus, and the moving of company facilities, where required due 
to such work by the City, will be done by Franchisee within 120 days of notice by the Citywithout cost to 
the City. The Franchisee shall furnish maps or drawings to the City or contractor, as the case may be, 
showing the approximate location of all its structures in the area involved in such proposed work. Any 
such work done for or at the request of a private individual, entity, developer or development shall be done 
at the expense of such private individual, entity, developer or development. 

3. 70.080 Emergency removal and alternate routing of facilities. 
If, at any time, in case of fire,disaster, or other tlueatto public safetyin the franchise territory, it shall 

become necessary in the reasonable judgment of the City to cut or move any of the wires, cable, amplifiers 
or other appurtenances to the system of the Franchisee, such cutting or moving may be done. Any repairs 
rendered necessary thereby shall be made by the Franchisee, at its sole expense, provided that such repairs 
are not necessitated by a negligent act of the City, in which case costs for repairs shall be borne by the 
City. The City shall hold the Franchisee, its agents, employees, officers and assigns hereunder harmless 
from any claims arising out of the City's cutting or moving of Franchisee's facilities. In the event 
continued use of any street is denied to the Franchisee by the City for any reason, the Franchisee shall 
provide service to affected subscribers over such alternate routes as shall be determined by Franchisee 
within a reasonable period of time. · 

3. 70.090 Cables, wires- Rearrangement- Notice. 
Whenever the City determines that the public interest requires that it is necessary to reanange, remove, 

lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit the passage of any 
building, machinery or other object, or to widen/realign City streets, or to make any other alteration or 
improvement which will require rearrangement of franchisee's facilities or equipment, the said Franchisee 
will perform such reanangement within a reasonable period after written notice from the City. Said notice 
shall bear the approval of such official as Council may designate and shall provide that the costs of such 
reanangement shall be borne by any third persons whose activities create the need for reanangement 
except that a request by the City of Albany, on behalf of itself or any other unit of government to reanange 
aerial cables or wires or other apparatus of the Franchisee shall be accomplished by the Franchisee within 
120 days at no cost to the City. 

3.70.100 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, 

ordinances, rules and regulations of the United States of America, the State of Oregon, and the City of 
Albany, including all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise 
of the police power of the City of Albany and to such reasonable regulations of general applicability as the 
City may from time to time hereafter by resolution or ordinance provide insofar as such regulations or 
ordinances do not materially alter or impair the rights and obligations of Franchisee and are adopted 
pursuant to the lawful police power of the City. No provision of this Franchise shall be construed as a 
waiver of local, state or federal law, or as a limit of liability. Franchisee shall at all times keep and 
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maintain all of its poles, fixtures, conduits, wires, and its entire system in good state of repair and shall at 
all times conduct its operations under this Franchise, including installation, construction or maintenance of 
its facilities, in a safe and workmanlike manner so as not to present a danger to the public or the City. The 
location, construction, extension, installation, maintenance, removal and relocation of the facilities of the 
Franchisee shall conform to the requirements of the State and Federal statutes and regulations adopted 
pursuant thereto in force at the time of such work, and such reasonable specifications in force at the time of 
such work, as the City may from time to time adopt. All installations, re-aiTangements, removals, lowering 
or raising of aerial cables or wiring or other apparatus shall be done in conformance with the requirements 
of the National Electric Safety Code, the laws of the State of Oregon and the ordinances of the City. The 
City may provide such specifications relating thereto as may be necessary or convenient for public safety 
or the orderly development of the City. The City may amend and add to such specifications from time to 
time. 

3. 70.110 Sale of subscriber lists prohibited. 
The Franchisee shall not sell, or otherwise make available any list which identifies subscribers by name 

or address, to any person, agency or entity, except as needed to maintain cuiTent services or implement 
new services to subscribers in connection with Franchisee's services. 

3.70.120 Payment. 
Effective August 13, 2014 and until the franchise's expiration, which is set as August 13, 2024, said 

Franchisee shall pay to the City quarterly as specified below, 7% percent of gross revenues derived within 
the corporate limits of the City. A minimum fee of $750.00 per quarter will be due the City for 
administration of this agreement and for use of the City's right of way unless the 7% percent of gross 
revenue exceeds the $750 fee, then the greater amount will be due the City. This Franchise Fee shall be 
deposited in the U.S. mail, postage prepaid, addressed to the Finance Director of the City and postmarked 
on or before the last business day of the qumier that said revenue was received by the Franchisee. 

Payment of Franchise Fees. Payments due under this provision shall be computed and paid 
quarterly for the preceding qumier, as of March 31, June 30, September 30, and December 31, 
each quarterly payment due and payable no later than 45 days after such dates. 

If a payment is not mailed or sent electronically within 45 days of the due date set forth above, the 
payment shall be deemed delinquent and shall accrue a late fee of 9% interest per annum until collected. 
Payments made by Franchisee will be accepted by the City from the Franchisee, in payment of any 
separate permit fees that are imposed by the City on Franchisee for street openings, construction or 
inspection or maintenance of fixtures or facilities. However, Franchisee shall not deduct charges and 
penalties imposed by the City for noncompliance with charter provisions, ordinances, resolutions, or 
permit conditions from the franchise fee required by this chapter. 

"Gross Revenues" mean any revenue derived by the Grantee from the operation of the system in the 
Service Area, following Generally Accepted Accounting PrinCiples ("GAAP"), consistent with federal and 
state law. However, such phrase shall not include: (1) any tax, fee or assessment of general applicability 
collected by the Franchisee from Customers for pass-through to a govemment agency, including the 
Federal Communications Commission user fee; (2) umecovered bad debt; (3) advertising agency 
commissions and launch fees to the extent consistent with GAAP, and ( 4) fi-anchise fees and any Public, 
Education and Govemment (PEG) amounts received from Customers. Grantee shall report Gross 
Revenues to the City using the accrual method of accounting, consistent with Generally Accepted 
Accounting Principles ("GAAP"). Nothing in this Section shall impair the City's ability to challenge 
Grantee's interpretation of GAAP. 

3. 70.130 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the use of the connection media revert to the City who may sell, lease 

4 



or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the media be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3.70.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any nondiscriminatory business tax 

to the extent such tax applies to revenues other than those revenues that are the subject of the franchise fee, 
or any ad valorem property tax now or hereafter levied against real property or personal property within 
the City, or against any local improvement assessments levied on the Franchisee's property. 

3.70.150 Reporting of funds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration under 

oath from the Chief Finance Officer or designee, setting fmih the amount and calculation of the payment. 
The statement shall detail the calculation of the Franchise Fee paid, and shall specify the nature and 
amount of all exclusions and deductions from such revenue claimed by the Franchisee in calculating the 
Franchise Fee. The City Manager of the City may require the Franchisee to provide any additional 
information reasonably necessary for administration of the Franchise Fee. The Franchisee shall keep 
available and open to inspection by the City Manager of the City, all accounts, books, and other records 
reasonably necessary for ascertaining the Franchise liability. Franchisee shall provide any additional 
infmmation requested by the City within 48 hours of any such request delivered to Franchise, to be 
produced at Albany City Hall, office of the City Manager, during regular office hours. In the event that an 
audit of the Franchise Fee payments results in a determination that an additional payment is due to the 
City, such additional payment shall be subject to interest at the rate of 9% percent per annum from the date 
the original payment was due .. Ifthe additional payment amount exceeds five percent (5%) of the amount 
reported, Franchisee shall reimburse City for all audit costs. 

3.70.160 lndemnificationand Insurance Requirements. 
Franchisee shall defend, save harmless, and indemnify the City from any loss or claim against the City 

on account of, or in connection with, any activity of Franchisee in the construction, operation, or 
maintenance of its technical facilities and systems services. The Franchisee will not be required to 
indemnify the City for the negligent or intentional acts of the City or its officials, boards, commissions, 
agents or employees. 

The Franchisee shall, for the purposes of carrying out the provisions of this section, prior to commencing 
construction of any kind, have in full force and effect, and file and maintain during the term of the 
Franchise Certificate of Insurance· evidence thereto with the City Recorder, good and sufficient policies 
covering: 

1. Worker's Compensation Insurance as required by the State of Oregon including Employers 
Liability with limits not less than $1,000,000; Franchisee shall ensure that each of its sub
contractors complies with these same requirements and shall contain a Waiver · of 
Subrogation against the City: and 

2. Commercial General Liability Insurance with limits of at least $5,000,000 per occurrence 
and $5,000,000 general aggregate, with the aggregate on a Per Project basis; and 

3. Business Automobile Liability Insurance, for any owned, hired or non-owned vehicles 
used in the performance of this agreement with combined single limits of $5,000,000 each 
accident. 

4. Pollution Liability Insurance with limits of $5,000,000 Each Incident and in the aggregate. 
If policy is on a "Claims Made" basis it must provide a 24 month tail or reporting period. 
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The City of Albany, its officers, agents, and employees, shall be named an Additional Insured in said 
policy for losses caused in whole or in patt by reason of the exercise of the rights and privileges herein 
granted. 

Upon any material alteration or cancellation of any of the coverage, the Franchisee shall give the City 
notice as allowed per insured's insurance policy in advance of the effective date of the alteration or 
cancellation of the coverage. 

Each policy, Commercial General Liability, Auto Liability and Workers' Compensation, shall contain a 
waiver of subrogation against the City. 

The insurance policy limits required in section 3. 70.160 may be satisfied by Provider through a 
combination of the underlying insurance policy and umbrella (excess) liability policy(ies) so long as said 
umbrella policies are, at a minimum, "follow form" and provide insurance equal to or greater than 
coverage afforded by the underlying liability policy(ies). 

3.70.170 Term and negotiation. 
The rights, privileges and franchise herein granted shall continue and be in force until August 13, 2024. 

Upon a material change in technology either patty may provide six months notice, in writing, to 
renegotiate this agreement. 

3.70.180 Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City reserves the right to declare a 

forfeiture of the Franchise, subject to 45 day right to cure, and all of the Franchisee's rights arising 
thereunder in the event that Franchisee violates any material provision of the Franchise, including but not 
limited to failing to pay or any suspension of Franchisee's payments of Franchise Fees to the City under 
this Franchise, failure by Franchisee to submit timely reports regarding the calculation of its Gross 
Revenues-based Franchise Fees to the City, failure to maintain the liability insurance and/or bonds 
required under this Franchise, or failure to comply with all other state, federal or local laws as set forth in 
this Franchise. All remedies and penalties under this chapter, including termination of the Franchise, are 
cumulative, and the recovery or enforcement of one is not a bar to the recovery or enforcement of any 
other such remedy or penalty. The remedies and penalties contained in this chapter, including termination 
of the Franchise, are not exclusive, and the City reserves the right to enforce the penal provisions of any 
ordinance or resolution and to avail itself of any and all remedies available at law or in equity. Failure to 
enforce shall not be construed as a waiver of a breach of any term, condition or obligation imposed upon 
the Franchisee by, or pursuant to, this chapter. A specific waiver of a particular breach of any term, 
condition or obligation imposed upon the Franchisee by, or pursuant to, this chapter or acceptance of any 
payment due shall not be waiver of any other or subsequent or future breach of the same or of any other 
term, condition or obligation itself. 

3.70.190 Bonds and Other Surety. 
Except as expressly provided herein, Franchisee shall not be required to obtain or maintain bonds or other 

surety as a condition of being awarded the Franchise or continuing its existence at the time this Franchise 
is granted. The City acknowledges that the legal, financial, and technical qualifications of Franchisee are 
sufficient to afford compliance with the tetms of the Franchise and the enforcement thereof. Initially, no 
bond or other surety will be required. In the event that one is required in the future, the City agrees to give 
the Franchisee at least ninety (90) days prior written notice thereof stating the exact reason for the 
requirement and the amount. Such reason must demonstrate a change in the Franchisee's legal, financial, 
or technical qualifications that would materially prohibit or impair its ability to comply with the terms of 
the Franchise or afford compliance therewith. 
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3. 70.195 Severability. 
In the event any of the provisions of this Franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this Franchise so as not to cause the invalidity or 
unenforceability of the remainder of this Franchise. All remaining provisions of this Franchise shall then 
continue in full force and effect. If any provision shall be deemed invalid due. to its scope and breadth, 
such provisions shall be deemed valid to the extent of the scope and breadth permitted by law. 

3. 70.200 Attorneys' fees and Jurisdiction. 
In the event an attorney is employed to enforce the provtstons of this Franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditor's rights generally), the prevailing party 
shall be entitled to recover reasonable attorneys' fees and other costs incun-ed, in-espective of whether any 
legal proceeding is commenced. If any legal action, arbitration or other proceeding is brought to construe, 
interpret or enforce the terms of this Franchise, the prevailing party shall be entitled to recover reasonable 
attorneys' fees and other costs incurred in connection therewith, both at trial and on any appeal therefrom 
or petitions for review thereof. Such sum shall include an amount estimated by the court as the reasonable 
costs and fees to be incun-ed by the prevailing party in collecting any monetary judgment or award or 
otherwise in enforcing any order, judgment or decree entered in such suit, action or other proceeding .. 
Jurisdiction for all litigation will rest exclusively with the courts of the state of Oregon with venue in Linn 
County. 

3.70.210 Successors and assigns. 
This Franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, 

legal representatives, successors and assigns. Franchisee, however, shall not make any assignment without 
the written consent of the City, and any assignment made without the City's consent shall be null and void. 

3. 70.220 Franchise nonexclusive. 
This Franchise is not exclusive and shall not be construed as a limitation on the City in granting rights, 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. In the event the City enters 
into a Franchise, permit, license, authorization, or other agreement of any kind with any other person or 
entity other than Franchisee to enter into the City's streets and public ways for the purpose of conducting 
business as a telecommunications can-ier as that term is defined in ORS 759.005(1) within the City, the 
material provisions thereof shall be reasonably comparable to those contained herein, insofar as this is not 
in conflict with rules of government, in order that one operator not be granted an unfair competitive 
advantage over another, and to provide all parties equal protection under the law. 

Section 2: Franchise effective only upon acceptance of Franchisee. 

This franchise is effective on the date provided herein only upon written acceptance of its terms by an 
authorized representative of Franchisee. 

Section 3: Emergency Clause. 

In as much as this ordinance is necessary for the immediate preservation of the public peace, health, and 
safety of the City of Albany, or to facilitate the prompt and timely completion of impmiant City business, 
an emergency is hereby declared to exist; and this Ordinance shall take effect and be in full force and 
effect when signed by the Mayor. 
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Passed by Council: _____ _ 

Approved by Mayor: ____ _ 

Effective Date: -------

Mayor 

ATTEST: 

City Clerk 
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TO: Albany City Council 

VIA: 

FROM: 

DATE: 

W es Hare, City Manager 

Stewart Taylor, Finance Director 
Mike Murzynsky, Senior Accountant 

August 7, 2014, for the August 11, 2014, City Council Work Session 

SUBJECT: Franchise Agreement- ASTOUND (aka Wave Technologies) 

Action Requested: 

Council approval of the ordinance approving the ASTOUND (aka Wave Technologies) franchise 
contract and creating Albany Municipal Code Chapter 3.80. 

Discussion: 

The City of Albany and ASTOUND have modeled the franchise agreement (for approval by the 
City Council) by following the rules created by the Cable Communications Policy Act of 1984, as 
amended by the "Cable Television Consumer Protection Act of 1992". Within the revised 
document we have modified various sections to meet current needs or requirements; i.e. 
definitions, franchise review, construction standards, and insurance requirements. The entire 
agreement was thoroughly discussed because it is new to ASTOUND. 

This item will be on the August 13, 2014, agenda for Council approval. 

Budget Impact: 

Budget impact unknown at this time. 

ST:mm 
Attachment 
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Chapter 

ASTOUND NETWORKS FRANCHISE 

Sections: 
3. 70.01 o Franchise granted. 
3. 70.020 Excavations and construction. 
3. 70.030 Tree trimming. 
3. 70.040 Use of poles. 
3. 70.050 Construction and performance bond- Liability insurance. 
3. 70.070 Street repair- Expense responsibility. 
3.70.080 Improvements- Utility obstruction prohibited. 
3.70.090 Emergency removal and alternate routing of facilities. 
3. 70.100 Cables, wires - Rearrangement- Notice. 
3. 70.110 Compliance with laws, rules, and regulations. 
3. 70.120 Sale of subscriber lists prohibited. 
3. 70.130 Payment. 
3. 70.135 Abandonment. 
3. 70.140 Other fees and charges. 
3. 70.150 Reporting of funds. 
3. 70.160 Indemnification and insurance requirements. 
3.70.170 Continuation- Termination. 
3. 70. 180 Forfeiture and remedies. 
3. 70. 190 Severability. 
3. 70.200 Attorneys' fees. 
3. 70.210 Successors and assigns. 
3. 70.220 Franchise nonexclusive. 

3.70.010 Franchise granted. 
There is hereby grante.d by the City of Albany, . hereinafter referred to as "City," to ASTOUND 

BROADBAND, LLC, hereinafter referred < to as "ASTOUND", a Washington limited liability company 
authorized to condUct ~usiness in 'oregon·, their .successors and assigns, hereinafter each referred to as 
"Franchisee," the nonexclusive right and privilege to provide telecommunications service (as defined in ORS 
759.005(8i), private telecommunication network (as defined in ORS 759.005(4)) service, and internet access 
service '(as defined in ORS 30S.822(1)(bj) within the City and to place, erect, lay, maintain and operate in, 
upon, over ahd under streets, alleys, avenues, thoroughfares and public highways, places and grounds 
within the City' (collectively, "P.ublic W~ys" ), poles, wires, conduits, cabinets, appurtenances, and other 
appliances and conductors (collectively, "Facilities") for all communication purposes. Such Facilities may be 
strung upon poles or other fix1ures above ground, or at the option of the Franchisee, its successors and 
assigns, may be laid underground, and such other apparatus may be used as may be necessary to properly 
operate and maintain th~ same unless otherwise regu lated. 

<- ··-H·{ Formatted: Indent: First line: 0" 
The scope of this grant allows the installation, maintenance and repair of te lecommunications faci lities by 
the Franchisee in the City's rights of way to provide telecommunications services. internet access services. 
and private line services. In the event the Franchisee intends to provides services other than 
telecommunications services, internet access services or private line services. Franchisee shall be required 
to obtain an additional or revised franchise from the City to the ex1ent required by law. 

Notwithstanding the foregoing , the City Manager or his/her designee shall have the authority to prescribe 
which public ways will be used and the location of communications facilities within the public way as may be 
reasonably necessary to minimize public inconvenience. 

ASTOUND Franchise Agreement 
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3.70.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the continuance 
of this franchise be adopted from time to time by the City. Franchisee shall obtain from the City all applicable 
permits, which will require plan submittal , approval, and the payment of fees before work begins. The 
Franchisee shall file with the City maps showing the location of any construction, extension, or relocation or 
any of the facilities of the Franchisee and shall obtain the City's approval of the location and plans prior to 
the commencement of the work. All transmission and distribution strictures, lines, and equipment erected by 
the Franchisee within the City shall be so located as to cause minimum interference with the proper use of 
Public Ways, and to cause minimum interference with the rights or reasonable convenience of property 
owners who adjoin any of the streets, bridges, or other public ways or places. Franchisee shall, protect, 
support, temporarily disconnect or relocate any of its equipment required to do so by the City by reason of 
traffic conditions or public safety in a timely manner in order to protect the public. Franchisee shall, protect, 
support, temporarily disconnect or relocate any of its equipment required to do so by the City by reason of 
street vacation, highway and street construction, change or establishment of street grade, installation of 
sewers, drains, water pipes, power lines, signal lines, and tracks, or any other type of structures or 
improvements by the City. This work shall be completed within 120 day of notice from the City. Unless 
approved by the City, no newly overlaid street or newly constructed street shall be excavated by the 
Franchisee for a period of five years from the time of completion of the street overlay or the street 
construction. In any such case, Franchisee shall be excused by the City from extending services if a 
practical alternate route cannot be found. When any excavation is made by the Franchisee, the Franchisee 
shall promptly restore the affected portion of the street, bridge, easement area, or public place to the 
reasonably same conditions in which it was prior to the excavation. The restoration shall be done in 
compliance with City specifications, requirements , and regulations in effect at the time of such restoration. If 
the Franchisee fails to restore promptly the affected portion of the street, bridge, or public place _to the same 
condition in which it was prior to the excavation, the City may make the restoration; and the reasonable 
costs of making the restoration, including the cost of inspection, supervision, and administration shall be 
paid by the Franchisee. 

3.70.030 Tree trimming. 
I. Subject to the provisions of this ordinance. Franchisee may trim trees when necessary in 
public · rights-of-way for the operation of the lines. wires. cables and antennae or other 
appurtenances. provided such trimming shall be done by competent employees. agents. or 
contractors; and it shall be done without cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written 
permit is approved by the City Manager of the City of Albany or any person appointed bv the 
City Manager to exercise · this function . Tree trimming and applications therefore shall be in 
accordance with City ordinances. and in the absence of any specific ordinance requirement. 
subject to such terms as the City shall reasonably require for such purposes. 

franchisee rnay trirn trees when necessary in Jllllllis ri§Jhts ef way fer the eJJeratien ef the fasilitiesl ines 
wires, sallies ana antennae er ether aJJJlllrlenanses, Jlrevi9e9 sllsh trirnrnin§J shall lle sene lly sernJ)etent 
ernJJieyees, a!Jents, er sentrasters. Sai9 tree trirnrnin13 shall lle allewe9 enly after franchisee rnakes 
applisatien ana a written perrnit is appreve9 lly the City Mana13er ef the City ef Alllany er any persen 
apJJeinte9 lly the City Mana§Jer te exercise this fllnstien . Tree trirnrnin13 shall lle perferrne9 in accer9ance 
with City er9inanses ana A~ISI :JQQ Stan9ar9s. 

3.70.040 Use of poles. 
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The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 
erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
IRefefeF!herefore. 

3.70.050 Construction and performance bond Liability insuranse. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and performance bond in an amount approved by the City in favor of the City and any other 

person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive this 
requirement, or permit the consolidation of the construction bond 0ith the performance bond. +He 
franotlisee, ~~rs~ant te ttlis otla~ter , stlall also rnaintain in f~ll force an~· effeot · ~~I:Jiio liai:Jility insurance in an 
arnount s~eoifieEII:Jy ttle City, see section ;J _7Q. HlG .. 

3.70.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with' the City of Albany Standard Construction 
Specifications and the permit issued for the work as soon as practicable without unnecessary delay, and 
failing to do so the City shall have the right to fix a reasonable time within which such repairs and restoration 
of streets shall be completed, and upon failu'r~ of such repairs being made by said company, its successors 
and assigns, the City shall cause such repairs to be·made at the expense of Franchisee. 

3.70.080 Improvements - Utility obstruction prohibited. 
The City reserves the right to construct, install, ··maintain, and operate any public improvement, work or 

.... ' J, 

facility, to do any work that the City may find desirable on, over, or under any street, bridge or public place, 
and to vacate, alter or close any street, · bridge or publ ic place. If City vacates any portion of the Public Way 
containing Facilities, City shall reseiv~ an appurtenant easement for public util ities within that vacated 
portion within which Franchisee may 6ontinue to operate· existing Facilities under the terms of this Franchise 
for at least the remaining term as set forth in Section 3. 70.170. Nothing in this chapter shall be construed in 
any way to prevent the proper authorities of the City from sewering (sanitary and storm), providing water 
service, grading, planking, rocking ,' paving, repairing, altering, or improving any of the streets, alleys, 
avenues, thoroughfares, and public highways, places and grounds _within the City in or upon which the 
poles, wires or other conductors 'of Franchisee shall be placed, but all such work or improvements shall be 
done if possible so as not to obstruct or prevent the free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work by the 
City, will be done by Franchi~ee within 120 days of notice by the City without cost to the City. The 
Franchisee shall furnish ma~ or drawings to the City or contractor, as the case may be, showing the 
approximate location of all its .structures in the area involved in such proposed work. Any such work done for 
or at the request of a private individual, entity, developer or development shall be done at the expense of 

such private individual, entity, developer or development. 

j 3. 70.090 Emergency removal and alternate routing of facilities. 

1 If, at any time, in case of fire, disaster, or other imminent threat to public safety in the franchise territory, it 
shall become necessary in the reasonable judgment of the City to cut or move any of the wires, cable, 

I 

amplifiers or other appurtenances to the systern _ofsystem of the Franchisee, such cutting or moving may be 
done in a manner that minimizes disruption to Franchisee's services and Facilities, and City shall provide 

prompt notice to Franchisee. Any repairs rendered necessary thereby shall be made by the Franchisee, at 
its sole expense, provided that such repairs are not necessitated by a negligent act of the City, in which case 
costs for repairs shall be borne by the City. The City shall hold the Franchisee, its agents, employees, 
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officers and assigns hereunder harmless from any claims arising out of the City's cutting or moving of 
Franchisee's facilities. In the event continued use of any street is denied to the Franchisee by the City for 
any reason, the Franchisee shall provide service to affected subscribers over such alternate routes as shall 
be determined by Franchisee within a reasonable period of time. 

3. 70.100 Cables, wires - Rearrangement - Notice. 
Whenever the City reasonably determines that the public interest requires that it is necessary to 

rearrange, remove, lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit 
the passage of any building, machinery or other object, or to widen/realign City streets, or to make any other 
alteration or improvement which will require rearrangement of franchisee's facilities or equipment, the said 
Franchisee will perform such rearrangement within a reasonable period after written notice from the City. 
Said notice shall bear the approval of such official as Council may designate and shall provide that the costs 
of such rearrangement shall be borne by any third persons who~ activities create the need for 
rearrangement except that a request by the City of Albany, on behalf of itself or any other unit of government 
to rearrange aerial cables or wires or other apparatus of the Franchisee shall be accomplished by the 
Franchisee within 120 days at no cost to the City. 

3.70.110 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, ordinances, 

rules and regulations of the United States of America, the State of Oregon, and the City of Albany, including 
all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise of the police power 
of the City of Albany and to such reasonable regulations of general applicability as the City may from time to 
time hereafter by resolution or ordinance provide insofar as such regulations or ordinances do not materially 

/ alter or impair the rights and obligations of Franc~ise? a~d are adopted pursuant to the_ lawful police power 
V I of the Ctty. and are adopted and enforced tn a reasonable, untform, and non-dtscnmtnatory manner. No 

provision of this franchise shall be construed as a waiver of local, state or federal law, or as a limit of liability. 
Franchisee shall at all times keep and maintain all of its poles, fixtures, conduits, wires, and its entire system 
in good state of repair ;;~nd shall at' all times conduct its operations under this franchise, including installation, 
construction or maintenance of its facilities, in a safe and workmanlike manner so as not to present a danger 
to the public or the City. The location, construction, extension, installation, maintenance, removal and 
relocation of the facilities of the Fran.chisee shall conform to the requirements of the State and Federal 
statutes and regulations adopted pursuant thereto in force at the time of such work, and such reasonable 
specifications in force at the time of such work, as the City may from time to time adopt. All installations, re
arrangements, removals, lowering or raising of aerial cables or wiring or other apparatus shall be done in 
conformance with the requirements of the National Electric Safety Code, the laws of the State of Oregon and 
the ordinances of the City. The City may provide such specifications relating thereto as may be necessary or 
convenient for public safety or thE! orderly development of the City. The City may amend and add to such 
specifications from time to time. · 

3.70.120 Sale of subscriber lists prohibited. 
Except as otherwise permitted by law, +!he Franchisee shall not sell, or otherwise make available any list 

which identifies subscribers by name or address, to any person, agency or entity, except as needed to 
maintain current services or implement new services to subscribers in connection with Franchisee's 
services. 

/ 3.70.130 Payment. 
/ 1 Effective May 1, ~2014 and until the franchise's expiration as provided in Section 3.70.170, -wl!iGIHs 

set as July 19, 2Q1Q, as said Franchisee shall pay to the City monthly the greater of: ,-@}_seven percent of 
gross revenues collected by Franchisee and derived from Franchisee's provision of telecommunications 
services within the corporate limits of the City....Q[__(Ql. A-§_fee of $750.00 per month will be due the City for 
administration of this agreement and for use of the City's right of way. If the seven percent of gross revenues 
exceeds the fee each month, then the greater amount will be due the City\ This franchise fee shall be 
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deposited in the U.S. mail, postage prepaid, addressed to the Finance Director of the City and postmarked 
on or before the last business day of the month following the month revenues were received by the 
Franchisee. If a payment is not mailed by the date set forth above, the payment shall be deemed delinquent 
and shall accrue interest at a rate of 9% per year. p.E_ayments made by Franchisee will be accepted by the 
City from the Franchisee, in payment of any separate. permit fees that are imposed by the City on 
Franchisee for street openings, construction or inspection or maintenance of fixtures or facilities. However, 
Franchisee shall not deduct charges and penalties imposed by the City for noncompliance with charter 
provisions, ordinances, resolutions, or permit conditions from the franchise fee required by this chapter. 

3. 70.135 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the use of the connection media revert to the City who may sell, lease 
or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the medfa .be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3. 70.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any uniform nondiscriminatory 

business tax to the extent such tax applies to revenues other than those revenues that are the subject of the 
franchise fee, or any ad valorem property tax now or hereafter levied against real property or personal ' . property within the City, or against any local i~provement assessments levied on the Franchisee's property. 

3.70.150 Reporting offunds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration under 

oath from the Chief Finance Officer or designee, setting forth the amount' and calculation of the payment. 
The statement shall detail the grsss linear feet oi 'cable ', hich exists within the Albany City limits and the 
calculation of the franchise fee paid, and shall specify the nature and amount of all exclusions and 
deductions from such revenue claimed by the Franchisee in calculating the franchise fee. The City Manager 
of the City may require the Franchisei'e to provide any additional information reasonably necessary for 
administration of the franchise·fee. The Franchisee shail keep available and open to inspection by the City 
Manager of the Ci.ty, all accguots, books,' and other ·records reasonably necessary for ascertaining the 
fr~;~nchise liability. Franchisee shall provide a;y additional information requested by the City within .§. 
business days~""ci any such. request delivered to Franchise~. to be produced at Albany City Hall, 
office of the City Manager, during regular office hours. In the event that an audit of the franchise fee 
payments results in a determf~a\ion that an additional payment is due to the City, such additional payment 
shall be s~bj.ectto interest at the rate of nine percent per annum from the date the original payment was 
due. · 

3. 70.160 lndemriitl-cation' and Insurance Requirements. 
The Franchisee sh~ll 'dei;;~d. indemnify and hold harmless the City, its agents, officers and employees 

from any and all claims, d; mands, and damages of any kind, including attorney's fees which may arise, from 
any negligent act or omissions of the Franchisee, its agents, officers or employees, in connection with the 
Franchisee's operations pursuant to this franchise. The Franchisee will not be required to indemnify the City 
for the negligent or intentional acts of the City or its officials, boards, commissions, agents or employees. 

I. The Franchisee shalL for the purposes of carrying out the provisions of this 
section. prior to commencing construct ion of anv kind. have in full force and 
effect. and file and maintain during the term of the franchise a Certificate of 
Insurance evidence thereto with the City Recorder. good and sufficient 
pol icies covering: 
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a. Worker's Compensation Insurance as required bv the State of Oregon 
including Employers Liability with limits of $1.000.000: franchisee shall 
ensure that each of its sub-contractors complies with these same 
requirements and shall contain a Waiver of Subrogation against the City: 
and 

b. Commercial General Liability Insurance with lim its of $5.000.000 per 
occurrence and $5.000.000 general aggregate. with the aggregate on a 
Per Project basis : and 

c. Business Automobile Liability Insurance. fo r any owned. hired or non
owned vehicles used in the performance of this agreement with 
combined single limits of $5.000.000 each accident. 

d. Pollution Liability Insurance with limits of $5.000.000 Each Incident and 
in the aggregate. If policy is on an "Claims Made" basis it must provide 
a 24 month tail or reporting period. 

2. The Citv of Albanv. its officers. agents. and employees. shall be named an 
Additional Insured in said policy for losses caused in whole or in part by 
reason of the exercise of the rights ·and privileges herein granted. 

3. Upon anv material alteration or cancellation of any of the coverage. the 
Franchisee shall give the City 30 days notiCe in advance of the effective date 
of the alteration or cancellation of the coverage. if not replaced. 

1. franchisee shall 13ay, sa><e harmles~·. ana inaemnify the City frem any less er claim 
against the City en acce~nl of, e(in cenneGii{iln with, any activity ef f ranchises in the 
censlr~ctien , eJ3sralien, er maintenance ef its facilities , sxcs@t te the ex1ent the claim 
arises frem the ne§liaent er intenlienal act ef the Gil\' er its efficials, 9ear9s, 
cemmissiens, a§enls er em@leyeestechnical facilities ana systems services. 

2. The franchisee s~all, fer the 13~r~eses ef carryin!J e~l the 13revisiens ef this seclien, 
'· 13rier te cemmencin!J censtructien ef any kina, have in full farce ana effect, ana file 

ana maintaiii a~rin§lhe term ef the franchise eviaence lherele with the City Receraer, 
a· Certifiqale ef lns~rance ceverin!J : 

;., ·" 

a. Eledily'. lnj~ry lns~rance with limits ef at least $1 ,QQQ QOQ 5,QOQ,OOO 13ersenal 
inj~ry each 13ersen ana $5,00Q,OOO each ecc~rrence ; ana 

9. Pre13erty Dama!Je lns~rance •.vith limits ef at least $1 ,OQ0 ,0005 ,000,000 each 
acciaent ana $1 ,000,0005 ,000,000 each ecc~rrence ; ana 

c. .o.~te bia9i lily, Eleaily lnj~ry. ana Pre13erty Dama§e fer any ewnea, hires er nen 
ewnea vehicles ~sea in the 13erfermance ef this agreement with cem9ine9 sin§ Is 
limits ef $1 ,000,0005,000,000. 

9. Cem13ensatien lns~rance in cem13liance with all Werker's CemJ3ensatien 
lns~ran·ce an·a Safety laws ef the Stale ef Ore!Jen ana amenamenls lherele; 
franchisee shall ~se cemmercially reasena9le efferts te ensure that each ef its 
s~9 cenlracters maintains ins~rance in cemaliance with all 11\lorker's 
Cemaensalien Insurance ana Safelv laws ef the Stale sf Oreaen ana 
amenEiments therete. cem13lies with the fellewin!J re1:1~iremsnls . 

Werker's CemJ3ensalien 
emf3leyers' bia9ilily: 

each acciaent 
Disease each emJ319yee 
Disease Pelicy limit 
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J. The Certificate shall be endorsed to include the followin§ additional insured lan§Ua§e 
: The City of Albany, its officers, a§ents, and eRlployees, shall be naRled an additional 
insured with respect to liability arisin§ out of the activities perferRled under this 
franchise a§reeRlent. 

4. Upon any Rlaterial alteration or cancellation of any of the covera§e, the Franchisee 
shall §i'le the City JQ days notice in advance of the effecti•1e date of the alteration er 
cancellation of the covera§e. 

§1. Each policy, Commercial General Liability, Auto Liability and Workers' Compensation, 
shall contain a waiver of subrogation against the City. 

3.70.170 Continuation - Termination. 
The rights, privileges and franchise herein granted shall continue and be in force until June 1, 2024Af>ril 
~. except that it is understood and agreed that either party may at any time terminate or renegotiate 
this agreement upon six months' notice in writing. 

3. 70.180 Breach Forfeiture and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City may terminate this franchise if 

reserves the ri§ht to declare a forfeiture of the franchise, ami all of the Franchisee's ri§hts arisin§ thereunder 
in the event that Franchisee violates any material provision of the franchise, including but not limited to 
failing to pay or any suspension of Franchisee's payments of franchise fees to the City under this franchise, 
failure by Franchisee to submit timely reports regarding the calculation of its gross revenues-based franchise 
fees to the City, failure to maintain the liai:iilitY. insurance and/or b~nds required under this franchise, or 
failure to comply with all other state, federal or local laws as set forth in this franchise. All remedies and 
penalties under this cliapter, including termination of' the franchise, are cumulative, and the recovery or v . . 
enforcement of one is not a bar to the recovery or enforcement of any other such remedy or penalty. The 
remedies and penalties contained in this chapter, 'i(lclu_di~-g termination of the franchise, are not exclusive, 
and the City reserves the right to enforce the penal pfovisions of ·; ny ordinance or resolution and to avail 
itself of any and all remedies .;;,ailable at law or in \ lquity. Failure to enforce shall not be construed as a 
waiver of a breach of a-fiy term, conditlo'n or obligation ' (mposed upon the Franchisee by, or pursuant to, this 
chapter. A specific X'aiver of ,a particular breach of a'f\y· term, condition or obligation imposed upon the 
Franchisee by, or pursuant to, this ch~pter or acceptafl'Ce of any payment due shall not be waiver of any 
other or subsequent or future breach of the same or of'any other term, condition or obligation itself. 

3.70.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this franchise so as not to cause the invalidity or 
unenforceability :of the remainder of this franchise. All remaining provisions of this franchise shall then 
continue in full force and effect. ,lf•any provision shall be deemed invalid due to its scope and breadth, such 
provisions shall be~e~tned valid~to the extent of the scope and breadth permitted by law. 

< ' . 

3.70.200 Attorneys' fees . 
In the event an attorney is employed to enforce the provisions of this franchise (including any bankruptcy, 

insolvency or similar proceedings affecting creditors rights generally), the prevailing party shall be entitled to 
recover reasonable attorneys' fees and other costs incurred, irrespective of whether any legal proceedings is 
commenced. If any legal action, arbitration or other proceeding is brought to construe, interpret or enforce 
the terms of this franchise, the prevailing party shall be entitled to recover reasonable attorneys' fees and 
other costs incurred in connection therewith, both at trial and on any appeal therefrom or petitions for review 
thereof. Such sum shall include an amount estimated by the court as the reasonable costs and fees to be 
incurred by the prevailing party in collecting any monetary judgment or award or otherwise in enforcing any 
order, judgment or decree entered in such suit, action or other proceeding. 
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3.70.210 Successors and assigns. 
This franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, legal 

representatives, successors and assigns. Franchisee, however, shall not make any assignment without the 
written consent of the City, and any6ffit assignment made without the City's consent, shall be null and void. 

3.70.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in granting rights , 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. ·In the event the City enters 
into a franchise, permit, license, authorization, or other agreement of any kind with any other person or entity 
other than Franchisee to enter into the City's streets and public ways for the purpose of conducting business 
as a telecommunications carrier as that term is defined in ORS 133.721{8) within the City, the material 
provisions thereof shall be reasonably comparable to those contained herein,' inSofar as this is not in conflict 
with rules of government, in order that one operator not be granted "an unfair competitive advantage over 
another, and to provide all parties equal protection under the law. 

Date:-----------
ASTOUND Authorized Agent 

Printed Name 

.. ~ 

Title 

'<· 

Date:-----------

g~~~~;~o~:~ci~~n~aun~~~~~~~Se_ Paperwork\A~OUND TELECOMMUN !CATIONS FRANCHISE.doc 
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Chapter 

ASTOUND NETWORKS FRANCHISE 

Sections: 
3. 70.010 Franchise granted. 
3.70.020 Excavations and construction. 
3.70.030 Tree trimming . 
3.70.040 Use of poles. 
3.70.050 Construction and performance bond- Liability insurance. 
3. 70.070 Street repair- Expense responsibility. 
3.70.080 Improvements- Utility obstruction prohibited. 
3. 70.090 Emergency removal and alternate routing of facilities. 
3. 70.100 Cables, wires - Rearrangement- Notice. 
3. 70.110 Compliance with laws, rules, and regulations. 
3.70.120 Sale of subscriber lists prohibited. 
3.70.130 Payment. 
3. 70.135 Abandonment. 
3. 70.140 Other fees and charges. 
3. 70.150 Reporting offunds. 
3. 70.160 Indemnification and insurance requirements. 
3.70.170 Continuation- Termination. 
3. 70.180 Forfeiture and remedies. 
3. 70.190 Severability. 
3.70.200 Attorneys' fees . 
3. 70.210 Successors and assigns. 
3. 70.220 Franchise nonexclusive. 

3.70.010 Franchis~ granted. 
There is hereby granted by the City of Albany, hereinafter referred to as "'City," to ASTOUND 

BROADBAND, LLC, hereinafter referred to as "ASTOUND", a Washington limited liability company 
authorized to conduct business in Oregon, their successors and assigns, hereinafter each referred to as 
"Franchisee,? the nonexclusive right and privilege to provide telecommunications service (as defined in ORS 
759 . 005(~}j , private telecoQ1munication network (as defined in ORS 759.005(4)) service, and internet access 
service (as defined in ORS 305.822(1)(b))_ within the City and to place, erect, lay, maintain and operate in, 
upon, over .and under streets, alleys, avenues, thoroughfares and public highways, places and grounds· 
within the City (collectively, "Public Ways"), poles, wires, conduits, cabinets, appurtenances, and other 
appliances and conductors (collectively, "Facilities") for all communication purposes. Such Facilities may be 
strung upon poles or other fixtures above ground, or at the option of the Franchisee, its successors and 
assigns, may be laid underground, and such other apparatus may be used as may be necessary to properly 
operate and maintain the same unless otherwise regulated. 

<- ------ { Formatted: Indent: First line: 0" 
The scope of this grant allows the installation, maintenance and repair of telecommunications facilities by 
the Franchisee in the City's rights of way to provide telecommunications services, internet access services, 
and private line services. In the event the Franchisee intends to provides cable services/system (shall have 
the meaning specified in the definition of "cable system" in 602(6) of the Cable Communication Pol icy Act of 
1984), Franchisee shall be required to obtain an additional or revised franchise from the City to the extent 
required by law. 

Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority to prescribe 
which public ways will be used and the location of communications facilities within the public way as may be 
reasonably necessary to minimize public inconvenience. 
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3.70.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the continuance 
of this franchise be adopted from time to time by the City. Franchisee shall obtain from the City all applicable 
permits, which will require plan submittal, approval, and the payment of fees before work begins. The 
Franchisee shall file with the City maps showing the location of any construction, extension, or relocation or 
any of the facilities of the Franchisee and shall obtain the City's approval of the location and plans prior to 
the commencement of the work. All transmission and distribution strictures, lines, and equipment erected by 
the Franchisee within the City shall be so located as to cause minimum interference with the proper use of 
Public Ways, and to cause minimum interference with the rights or reasonable convenience of property 
owners who adjoin any of the streets; bridges, or other public ways or piaces. Franchisee shall, protect, 
support, temporarily disconnect or relocate any of its equipment required to do so by the City by reason of 
traffic conditions or public safety in a timely manner in order to protect the public. Franchisee shall, protect, 
support, temporarily disconnect or relocate any of its equipment required to do so by the City by reason of 
street vacation, highway and street construction, change or establishment of street grade, installation of 
sewers, drains, water pipes, power lines, signal lines, ~nd tracks, or any other type of structures or 
improvements by the City. This work shall be completed within 120 day of notice from the City. Unless 
approved by the City, no newly overlaid street or newly constructed street shall be excavated by the 
Franchisee for a period of five years from the time of completion of the street overlay or the street 
construction. In any such case, Franchisee shall be excused hy the City from extending services if a 
practical alternate route cannot be found. Wnen any excavation is m'iide by the Franchisee, the Franchisee 
shall promptly restore the affected portion of the street, bridge, easement area, or public place to the 
reasonably same conditions in which it was prior to the excavation. The restoration shall be done in 
compliance with City specifications, requirements, ·and ~eQu lations in effect at the time of such restoration. If 
the Franchisee fails to restore promptly the affected portion of the ~treet, bridge, or public place _to the same 
condition in which it was prior to the excavation, the City may make the restoration; and the reasonable 
costs of making the restoration, including the cost of inspection, supervision, and administration shall be 
paid by the Franchisee. 

3.70.030 Tree trimming. 
I. Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in 
public rights-of-way for 'the operation of the lines, wires, cables and antennae or other 
apputteminces, provided such trimming shall be done by competent employees, agents, or 
contractors; imd it shall be done without cost or expense to the City. 

2. Said tree trimming shall be allowed only after Franchisee makes application and a written 
permit is approved by the City Manager of the City of Albany or any person appointed by the 
City Manager to exercise this function. Tree trimming and applications therefore shall be in 
accordance with City ordinances, and in the absence of any specific ordinance requirement, 
subject to such terms as the City shall reasonably require for such purposes. 

3.70.040 Use of poles. 

.T_~~- ~jty_ ~~-s-~~Y-~~ -~o_ j~~~!f.~~~- !Jg~! _ ~!. ~!1.Y. !i~~- !O _ _l!~~- !~-~ _p~l-~~ _ ~!1.sf_ 9_t_~~!. j~_s_t_~[l_~!i~n_s_ -~f. !~.e. ______ __ _ /. 
Franchisee erected or installed under the authority granted in this chapter for any City-owned 
facilities of whatsoever nature, but it is agreed that such use shall not interfere with the 
Franchisee' s use thereof. Franchisee shall not be required to own or operate any facilities the City 
is using if the Franchisee ceases to have a need thereforeL __________ __ ___________ ____ _______ __________________ __.-
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3.70.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 

construction and performance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive this 
requirement, or permit the consolidation of the construction bond with the performance bond. 

3.70.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with the City of Albany . Standard Construction 
Specifications and the permit issued for the work as soon as practicable without unnecessary delay, and 
failing to do so the City shall have the right to fix a reasonable time within which such repairs and restoration 
of streets shall be completed, and upon failure of such repairs being made by s_aid company, its successors 
and assigns, the City shall cause such repairs to be made at the expense of Franchisee. 

3.70.080 Improvements- Utility obstruction prohibited. 
/ The City reserves the right to construct, install, maintain, and operate any public improvement, work or 

V I facility, to do any work that the City may find desirable on, over, or under any street, bridge or public place, 
and to vacate, alter or close any street, bridge or public place. If City vacates any portion of the Public Way 
containing Facilities, City shall reserve an appurtenant easement' for public ufilities within that vacated 
portion within which Franchisee may continu~ to operate existing Facilities under the terms of this Franchise 
for at least the remaining term as set forth in ·section 3. 70. 170. Nothing in this chapter shall be construed in 
any way to prevent the proper authorities of the City fro'm sewering (sanitary and storm), providing water 
service, grading, planking, rocking, paving, repairing, altering, or improving any of the streets, alleys, 

J l avenues, thoroughfares, and public highways, plac;;E)s and grounds _within the City in or upon which the 
poles, wires or other conductors of Franchisee shaiLbe placed, but all such work or improvements shall be 
done if possible so as not to obstruct or prevent th'e free use of said poles, wires, conductors, conduits, 
pipes, or other apparatus, and the moving of company facilities, where required due to such work by the 
City, will be done by Franchisee within 120 days of notice by the City without cost to the City. The 
Franchisee shall furnish maps or drawings to the City or contractor, as the case may be, showing the 
approximate location of all its structures in the area involved in such proposed work. Any such work done for 
or at th~,re'qtest of a private individual, entity, developer or development shall be done at the expense of 
such private individual, entity, developer or development. 

3.70.090 ~mergency remo val and 'alternate routing of facilities. 
If, at any time, in case of fireJdl.saster, or other imminent threat to public safety in the franchise territory, it 

shall become necessary in the reasonable judgment of the City to cut or move any of the wires, cable, 
amplifiers or other appurtenances to the system of the Franchisee, such cutting or moving may be done in a 
manner that minimizes disruption to Franchisee's services and Facilities, and City shall provide prompt 
notice to Franchisee. Any repairs rendered necessary thereby shall be made by the Franchisee, at its sole 
expense, provided that ~uch repairs are not necessitated by a negligent act of the City, in which case costs 
for repairs shall be borne by the City. The City shall hold the Franchisee, its agents, employees, officers and 
assigns hereunder harmless from any claims arising out of the City's cutting or moving of Franchisee's 
facilities . In the event continued use of any street is denied to the Franchisee by the City for any reason, the 
Franchisee shall provide service to affected subscribers over such alternate routes as shall be determined 
by Franchisee within a reasonable period of time. 

/ 3.70.100 Cables, wi res- Rearrangement- Notice. 
( I Whenever the City reasonably determines that the public interest requires that it is necessary to 

rearrange, remove, lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit 
the passage of any building, machinery or other object, or to widen/realign City streets, or to make any other 

ASTOUND Franchise Agreement 3 



alteration or improvement which will require rearrangement of franchisee's facilities or equipment, the said 
Franchisee will perform such rearrangement within a reasonable period after written notice from the City. 
Said notice shall bear the approval of such official as Council may designate and shall provide that the costs 
of such rearrangement shall be borne by any third persons who~ activities create the need for 
rearrangement except that a request by the City of Albany, on behalf of itself or any other unit of government 
to rearrange aerial cables or wires or other apparatus of the Franchisee shall be accomplished by the 
Franchisee within 120 days at no cost to the City. 

3.70.110 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, ordinances, 

rules and regulations of the United States of America, the State of Oregon, and the City of Albany, including 
all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise of the police power 
of the City of Albany and to such reasonable regulations of general applicability as the City may from time to 
time hereafter by resolution or ordinance provide insofar as such regulations or ordinances do not materially, 
alter or impair the rights and obligations of Franchisee and are adopted pursuant to the lawful police power 
of the City, and are adopted and enforced in a reasonable , uniform, and non-discriminatory manner. No 
provision of this franchise shall be construed as a waiver of local, slate or federal law, or as a limit of liability. 
Franchisee shall at all times keep and maintain all of its poles, fixtures, conduits , wires, and its entire system 
in good state of repair and shall at all times conduct its operations under this franchise, including installation, 
construction or maintenance of its facilities, in a safe and workmanlike manner so as not to present a danger 
to the public or the City. The location, construction, extension, installation, maintenance, removal and 
relocation of the facilities of the Franchisee shall conform to ' the requirements of the State and Federal 
statutes and regulations adopted pursuant thereto in force at the time of such work, and such reasonable 
specifications in force at the time of such work, as the City may from time to time adopt. All installations, re· 
arrangements, removals, lowering or raising of 'aerial 'cables or wiring or other apparatus shall be done in 
conformance with the requirements of the Nationai,Eiectric Safety Code, the laws of the State of Oregon and 
the ordinances of the City. The City may provide such sp~cifications relating thereto as may be necessary or 
convenient for public safety or the orderly development of the City. The City may amend and add to such 
specifications from time to time. 

3.70.120 Sale of subscriber lists prohibited. 
Except as otherwise expressly permitted by law, the Franchisee shall not sell, or otherwise make 

available any list which identifies subscribers by name or address, to any person, agency or entity, except as 
needed to maintain current services or implement new services to subscribers in connection with 
Franchisee's services. 

· .. 
3.70.130 Payment. 

Effective May 1, ~2014 and until the franchise's expiration as provided in Section 3.70.170, 
Franchisee shall pay to the City monthly the greater of: (a) seven percent of gross revenues collected by vi/ Franchisee and derived from Franchisee's provisiOrJ. of all services authorized and delivered pursuant to this 
agreement telesommiJnisations sef\'ises within the corporate limits of the City or (b). a minimum fee of 
$750.00 per month will be due the City for administration of this agreement and for use of the City's right of 

/ I way. If the seven percent of gross revenues exceeds the minimum fee each month, then the greater amount 
will be due the City. In lieu of all or part of the franchise fees required under this section, Franchisee may, 
with the consent of the City provide to the City in-kind services with a value equal to or greater than the 
franchisee fees, or portion of franchise fees, that the in-kind services replace. The value of in-kind services 
will be determined based upon the standard rates Franchisee charges to third parties for substantially 
equivalent services. 

This franchise fee shall be deposited in the U.S. mail, postage prepaid, addressed to the Finance Director 
of the City and postmarked on or before the last business day of the month following the month revenues 
were received by the Franchisee. If a payment is not mailed by the date set forth above, the payment shall 

)\ . ' 
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be deemed delinquent and shall accrue interest at a rate of 9% per year. Payments made by Franchisee will 
be accepted by the City from the Franchisee, in payment of any separate permit fees that are imposed by 
the City on Franchisee for street openings, construction or inspection or maintenance of fixtures or facilities. 
However, Franchisee shall not deduct charges and penalties imposed by the City for noncompliance with 
charter provisions, ordinances, resolutions, or permit conditions from the franchise fee required by this 
chapter. 

3.70.135 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the use of the connection media revert to the City who may sell, lease 
or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the media be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3. 70.140 Other fees and charges. 
Nothing in this chapter shall give the Franchisee any credit against any uniform, nondiscriminatory 

business tax to the extent such tax applies to revenues other than those revenues that are the subject of the 
franchise fee, or any ad valorem property tax now or hereafter levied against real property or personal 
property within the City, or against any local improvement assessments levied on the Franchisee's property. 

3.70.150 Reporting offunds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration under 

oath from the Chief Finance Officer or designee, setting forth the amount and calcu lation of the payment. 
The statement shall detail the gross linear feet of cable which exists within the Albany City limits and the 
calculation of the franchise fee paid, and shall specify the nature and amount of all exclusions and 
deductions from such revenue claimed by the Franchisee in calculating the franchise fee. The City Manager 
of the City may require the Franchisee to provide any additional information reasonably necessary for 
administration of the franchise fee. The Franchisee sh"all keep available and open to inspection by the City 
Manager of the City, all accounts, books, and other records reasonably necessary for ascertaining the 
franchise liability. Franchisee shall provide. any addition~ ! information requested by the City within 48 hours 
of any such request delivered to Franchisee, to be produced at Albany City Hall, office of the City Manager, 
during regular office hours. In the event that an" audit of the franchise fee payments results in a 
determination that an additional paym~nt is due to the City, such additional payment shall be subject to 
interest at the rate of nine percent per annum from the date the original payment was due. If the additional 
payment amount exceeds five percent (5%) of the amount reported, Franchisee shall reimburse City for all 
audit costs. Any action by the. City to recover an underpayment of the franchise fee shall be commenced 
within two (2) years._of the date the original payment was due. 

3.70.160 Indemnification and Insurance Requirements . 
The Franchisee shall defend, indemnify and hold harmless the City, its agents, officers and employees 

from any and all claims, demands, and damages of any kind, including attorney's fees which may arise, from 
any negligent act or omissions of the Franchisee, its agents, officers or employees, in connection with the 
Franchisee's operations pursuant to this franchise. The Franchisee will not be required to indemnify the City 
for the negligent or intentional acts of the City or its officials, boards, commissions, agents or employees. 

1. The Franchisee shall, for the purposes of carrying out the provisions of this 
section, prior to commencing construction of any kind, have in full force and 
effect, and file and maintain during the term of the franchise a Certificate of 
Insurance evidence thereto with the City Recorder, good and sufficient 
policies covering: 
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a. Worker's Compensation Insurance as required by the State of Oregon 
including Employers Liability with limits of $1 ,000,000; franchisee shall 
ensure that each of its sub-contractors complies with these same 
requirements and shall contain a Waiver of Subrogation against the City: 
and 

b. Commercial General Liability Insurance with limits of $5,000,000 per 
occurrence and $5,000,000 general aggregate, with the aggregate on a 
Per Project basis; and 

c. Business Automobile Liability Insurance, for any owned, hired or non
owned vehicles used in the performance of this agreement with 
combined single limits of $5,000,000 each accident. 

d. Pollution Liability Insurance with limits of $5,000,000 Each Incident and 
in the aggregate. If policy is on aj "Claims Made" basis it must provide 
a 24 month tail or reporting period. 

2. The City of Albany, its officers, agents, and employees, shall be named an 
Additional Insured in said policy for losses caused in whole or in part by 
reason of the exercise of the right_s and privileges herein granted. 

3. Upon any material alteration or cancellation of any of the coverage, the 
Franchisee shall give the City 30 days notice in advance of the effective date 
of the alteration or cancellation of the coverage, if not replaced. 

4. Each policy, Commercial General ,Liability, Auto Liability and Workers' Compensation, 
shall contain a waiver of subrogation against _!he City. 

3.70.170 Continuation- Renegotiation and Termination. 
The rights, pri'dleges and franchise herein granted shall continue and be in force until June 1, 2024. If 

/ any change in federal or state law materially affects any provision of this franchise, the parties agree to / II negotiate in good faith to amend the affected provisions of this franchise to conform to the changed law. 
Upon the fourth year anniversary of this agreement, City shall have absolute discretion to terminate this 
franchise without cause upon one year written notice to Franchisee. 

3.70.180 Breach and remedies. 
In addition to ~~y":other rights set out elsewhere in this franchise, the City may terminate this franchise if 

Franchisee violates a':ly material provision of the franchise, including but not limited to failing to pay or any 
suspension of Franchisee's payments of franchise fees to the City under this franchise, failure by Franchisee 
to submit timely reports regarding the calculation of its gross revenues-based franchise fees to the City, 

/ failure to maintain the liability insurance and/or bonds required under this franchise, or failure to comply with 
{ I all other state, federal or local laws as set forth in this franchise( and the violation continues for ~_2_days 

after Franchisee receives notice of the violation from the City)A11
1
remedies and penalties under this chapter, 

including termination of the franchise, are cumulative, and the recovery or enforcement of one is not a bar to 
the recovery or enforcement of any other such remedy or penalty. The remedies and penalties contained in 
this chapter, including termination of the franchise, are not exclusive, and the City reserves the right to 
enforce the penal provisions of any ordinance or resolution and to avail itself of any and all remedies 
available at law or in equity. Failure to enforce shall not be construed as a waiver of a breach of any term, 
condition or obligation imposed upon the Franchisee by, or pursuant to, this chapter. A specific waiver of a 
particular breach of any term, condition or obligation imposed upon the Franchisee by, or pursuant to, this 
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chapter or acceptance of any payment due shall not be waiver of any other or subsequent or future breach 
of the same or of any other term, condition or obligation itself. 

3. 70.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this franchise so as not to cause the invalidity or 
unenforceability of the remainder of this franchise. All remaining provisions of this franchise shall then 
continue in full force and effect. If any provision shall be deemed invalid due to its scope and breadth, such 
provisions shall be deemed valid to the extent of the scope and breadth permitted by law. 

3.70.200 Attorneys' fees and Jurisdiction. 
In the event an attorney is employed to enforce the provisions of this franchise (including any bankruptcy, 

insolvency or similar proceedings affecting creditors rights generally), the prevailing party shall be entitled to 
recover reasonable attorneys' fees and other costs incurred, irrespective of whether any legal proceedings is 
commenced. If any legal action, arbitration or other proceeding is brought to construe, interpret or enforce 
the terms of this franchise, the prevailing party shall be entitled to recover reasonable attorneys' fees and 
other costs incurred in connection therewith, both at trial and on any appeal therefrom or petitions for review 
thereof. Such sum shall include an amount estimated by the court as the reasonable costs and fees to be 
incurred by the prevailing party in collecting any monetary judgment or award or otherwise in enforcing any 
order, judgment or decree entered in such suit, action or other proceeding. Jurisdiction for all litigation will 
rest exclusively with the courts of the state of Oregon with venue in Linn County. 

3.70.210 Successors and assigns. 
This franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, legal 

representatives, successors and assigns. Franchisee, however, shall not make any assignment without the 
written consent o(the City, and any assignment made without the City's consent, shall be null and void. 
Notwithstanding the previo~s sentence, Franchisee m~y assign this franchise without the City's consent (a) 
to an entity controlled by, under common control with, or cent oiling Franchisee, or (b) by mortgage, 
hypothecation, or_ other security instrument to secure ind~btedness . 

3.70.220 Franchise nonexclu'sive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in granting rights, 

privileges and. authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing,' i~stalling, mainta'ining or operating any City-owned public utility. In the event the City enters 
into a franchise,'fpermit, license, authorization, or other agreement of any kind with any other person or entity 
other than Franchisee to enter into the City's streets and public ways for the purpose of conducting business 
as a telecommunication_s carrier as that term is defined in ORS 133.721 (8) within the City, the material 
provisions thereof shall be reasonably comparable to those contained herein, insofar as this is not in conflict 
with rules of government, in order that one operator not be granted an unfair competitive advantage over 
another, and to provide all parties equal protection under the law. 

Date:----------
ASTOUND Authorized Agent 

Printed Name 
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Title 

Date:-----------
City of Albany, Authorized Agent 
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ORDINANCE NO. __ _ 

AN ORDINANCE ADOPTING CHAPTER 3.80 OF THE ALBANY MUNICIPAL CODE (AM C) 
AND GRANTING A NON-EXCLUSIVE TELECOMMUNICATIONS SYSTEM FRANCIDSE TO 
ASTOUND BROADBAND, LLC. FOR THE CONSTRUCTION AND OPERATION OF A 
TELECOMMUNICATION SYSTEM; FIXING TERMS, CONDITIONS AND COMPENSATION 
OF SUCH FRANCHISE AND DECLARING AN EMERGENCY. 

WHEREAS, the City of Albany has determined that the financial, legal and technical ability of 
ASTOUND Broadband, LLC. is reasonably sufficient to provide services, facilities, and equipment 
necessary to meet the future telecommunication needs of the community. 

NOW THEREFORE, the people of the City of Albany do ordain as follows; 

Section 1: AMC Chapter 3.80.010 through 3.80.220 is amended to read as follows: 

3.80.010 Franchise granted. 
There is hereby granted by the City of Albany, hereinafter referred to as "City," to ASTOUND 

BROADBAND, LLC, hereinafter refened to as "ASTOUND", a Washington limited liability company 
authorized to conduct business in Oregon, their successors and assigns, hereinafter each referred to as 
"Franchisee," the nonexclusive right and privilege to provide telecommunications service (as defined in 
ORS 759.005(8)), private telecommunication network (as defined in ORS 759.005(4)) service, and internet 
access service (as defined in ORS 305.822(l)(b)) within the City and to place, erect, lay, maintain and 
operate in, upon, over and under streets, alleys, avenues, thoroughfares and public highways, places and 
grounds within the City (collectively, "Public Ways"), poles, wires, conduits, cabinets, appmienances, and 
other appliances and conductors (collectively, "Facilities") for all communication purposes. Such Facilities 
may be strung upon poles or other fixtures above ground, or at the option of the Franchisee, its successors 
and assigns, may be laid underground, and such other apparatus may be used as may be necessary to 
properly operate and maintain the same unless otherwise regulated. 

The scope of this grant allows the installation, maintenance and repair of telecommunications facilities by 
the Franchisee in the City's rights of way to provide telecommunications services, internet access services, 
and private line services. In the event the Franchisee intends to provide cable services/system (shall have 
the meaning specified in the definition of "cable system" in 602(6) of the Cable Communication Policy 
Act of 1984), Franchisee shall be required to obtain an additional or revised franchise from the City to the 
extent required by law. 

Notwithstanding the foregoing, the City Manager or his/her designee shall have the authority to prescribe 
which public ways will be used and the location of communications facilities within the public way as may 
be reasonably necessary to minimize public inconvenience. 

3.80.020 Excavations and construction. 
It shall be lawful for Franchisee to make all needful excavations in any of such streets, alleys, avenues, 

thoroughfares and public highways, places and grounds in the City for the purpose of placing, erecting, 
laying and maintaining poles, or other supports or conduits for said wires and appliances and auxiliary 
apparatus or repairing, renewing or replacing the same. Said work shall be done in compliance with state 
and federal laws, as well as local rules, regulations, ordinances or orders, which may during the 
continuance of this franchise be adopted from time to time by the City. Franchisee shall obtain from the 
City all applicable permits, which will require plan submittal, approval, and the payment of fees before 
work begins. The Franchisee shall file with the City maps showing the location of any construction, 
extension, or relocation or any of the facilities of the Franchisee and shall obtain the City's approval of the 
location and plans prior to the commencement of the work. All transmission and distribution structures, 
lines, and equipment erected by the Franchisee within the City shall be so located as to cause minimum 
interference with the proper use of Public Ways, and to cause minimum interference with the rights or 



reasonable convenience of property owners who adjoin any of the streets, bridges, or other public ways or 
places. Franchisee shall, protect, support, temporarily disconnect or relocate any of its equipment required 
to do so by the City by reason of traffic conditions or public safety in a timely manner in order to protect 
the public. Franchisee shall, protect, suppmi, temporarily disconnect or relocate any of its equipment 
required to do so by the City by reason of street vacation, highway and street construction, change or 
establishment of street grade, installation of sewers, drains, water pipes, power lines, signal lines, and 
tracks, or any other type of structures or improvements by the City. This work shall be completed within 
120 day of notice from the City. Unless approved by the City, no newly overlaid street or newly 
constructed street shall be excavated by the Franchisee for a period of five years from the time of 
completion of the street overlay or the street construction. In any such case, Franchisee shall be excused by 
the City from extending services if a practical alternate route cannot be found. When any excavation is 
made by the Franchisee, the Franchisee shall promptly restore the affected pmtion of the street, bridge, 
easement area, or public place to the reasonably same conditions in which it was prior to the excavation. 
The restoration shall be done in compliance with City specifications, requirements, and regulations in 
effect at the time of such restoration. If the Franchisee fails to restore promptly the affected portion of the 
street, bridge, or public place to the same condition in which it was prior to the excavation, the City may 
make the restoration; and the reasonable costs of making the restoration, including the cost of inspection, 
supervision, and administration shall be paid by the Franchisee. 

3.80.030 Tree trimming. 
Subject to the provisions of this ordinance, Franchisee may trim trees when necessary in public rights-of

way for the operation of the lines, wires, cables and antennae or other appurtenances, provided such 
trimming shall be done by competent employees, agents, or contractors; and it shall be done without cost 
or expense to the City. 

Said tree trimming shall be allowed only after Franchisee makes application and a written permit is 
approved by the City Manager of the City of Albany or any person appointed by the City Manager to 
exercise this function. Tree trimming and applications therefore shall be in accordance with City 
ordinances, and in the absence of any specific ordinance requirement, subject to such terms as the City 
shall reasonably require for such purposes. 

3.80.040 Use of poles. 

The City reserves to itself the right at any time to use the poles and other installations of the Franchisee 
erected or installed under the authority granted in this chapter for any City-owned facilities of whatsoever 
nature, but it is agreed that such use shall not interfere with the Franchisee's use thereof. Franchisee shall 
not be required to own or operate any facilities the City is using if the Franchisee ceases to have a need 
therefore. 

3.80.050 Construction and performance bond. 
Prior to the commencement of any construction work by the Franchisee, the Franchisee shall file both a 
construction and performance bond in an amount approved by the City in favor of the City and any other 
person who may suffer damages as a result of the breach of any duty by the Franchisee assured by such 
bond. Such bond as contemplated herein shall be in a form approved by the City and shall, among other 
matters, cover the cost of removal of any property of Franchisee. In no event shall the amount of said bond 
be construed to limit the liability of the Franchisee for damages. The City, at its sole option, may waive 
this requirement, or permit the consolidation of the construction bond with the performance bond. 

3.80.070 Street repair- Expense responsibility. 
Whenever Franchisee shall disturb any of the streets for the purpose aforesaid, it or they shall restore the 

same to good order and condition in accordance with the City of Albany Standard Construction 
Specifications and the pennit issued for the work as soon as practicable without unnecessmy delay, and 
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failing to do so the City shall have the right to fix a reasonable time within which such repairs and 
restoration of streets shall be completed, and upon failure of such repairs being made by said company, its 
successors and assigns, the City shall cause such repairs to be made at the expense of Franchisee. 

3.80.080 Improvements- Utility obstruction prohibited. 
The City reserves the right to construct, install, maintain, and operate any public improvement, work or 

facility, to do any work that the City may find desirable on, over, or under any street, bridge or public 
place, and to vacate, alter or close any street, bridge or public place. If City vacates any portion of the 
Public Way containing Facilities, City shall reserve an appurtenant easement for public utilities within that 
vacated portion within which Franchisee may continue to operate existing Facilities under the terms of this 
Franchise for at least the remaining term as set forth in Section 3.80.170. Nothing in this chapter shall be 
construed in any way to prevent the proper authorities of the City from sewering (sanitary and storm), 
providing water service, grading, planking, rocking, paving, repairing, altering, or improving any of the 
streets, alleys, avenues, thoroughfares, and public highways, places and grounds within the City in or 
upon which the poles, wires or other conductors of Franchisee shall be placed, but all such work or 
improvements shall be done if possible so as not to obstruct or prevent the free use of said poles, wires, 
conductors, conduits, pipes, or other apparatus, and the moving of company facilities, where required due 
to such work by the City, will be done by Franchisee within 120 days of notice by the City without cost to 
the City. The Franchisee shall furnish maps or drawings to the City or contractor, as the case may be, 
showing the approximate location of all its structures in the area involved in such proposed work. Any 
such work done for or at the request of a private individual, entity, developer or development shall be done 
at the expense of such private individual, entity, developer or development. 

3.80.090 Emergency removal and alternate routing of facilities. 
If, at any time, in case of fire, disaster, or other imminent threat to public safety in the franchise 

territory, it shall become necessary in the reasonable judgment of the City to cut or move any of the wires, 
cable, amplifiers or other appurtenances to the system of the Franchisee, such cutting or moving may be 
done in a manner that minimizes disruption to Franchisee's services and Facilities, and City shall provide 
prompt notice to Franchisee. Any repairs rendered necessary thereby shall be made by the Franchisee, at 
its sole expense, provided that such repairs are not necessitated by a negligent act of the City, in which 
case costs for repairs shall be borne by the City. The City shall hold the Franchisee, its agents, employees, 
officers and assigns hereunder harmless from any claims arising out of the City's cutting or moving of 
Franchisee's facilities. In the event continued use of any street is denied to the Franchisee by the City for 
any reason, the Franchisee shall provide service to affected subscribers over such alternate routes as shall 
be determined by Franchisee within a reasonable period of time. 

3.80.100 Cables, wires- Rearrangement- Notice. 
Whenever the City reasonably determines that the public interest requires that it is necessary to 

rearrange, remove, lower or raise the aerial cables or wires or other apparatus of the Franchisee to permit 
the passage of any building, machinery or other object, or to widen/realign City streets, or to make any 
other alteration or improvement which will require rearrangement of franchisee's facilities or equipment, 
the said Franchisee will perform such rearrangement within a reasonable period after written notice from 
the City. Said notice shall bear the approval of such official as Council may designate and shall provide 
that the costs of such rearrangement shall be borne by any third persons whose activities create the need 
for rearrangement except that a request by the City of Albany, on behalf of itself or any other unit of 
government to rearrange aerial cables or wires or other apparatus of the Franchisee shall be accomplished 
by the Franchisee within 120 days at no cost to the City. 

3.80.110 Compliance with laws, rules, and regulations. 
At all times during the term of this franchise, Franchisee shall comply with all applicable laws, 

ordinances, rules and regulations of the United States of America, the State of Oregon, and the City of 
Albany, including all agencies and subdivisions thereof. Franchisee shall be subject to the lawful exercise 
of the police power of the City of Albany and to such reasonable regulations of general applicability as the 
City may from time to time hereafter by resolution or ordinance provide insofar as such regulations or 
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ordinances do not materially alter or impair the rights and obligations of Franchisee and are adopted 
pursuant to the lawful police power of the City, and are adopted and enforced in a reasonable, uniform, and 
non-discriminatory manner. No provision of this franchise shall be construed as a waiver of local, state or 
federal law, or as a limit of liability. Franchisee shall at all times keep and maintain all of its poles, 
fixtures, conduits, wires, and its entire system in good state of repair and shall at all times conduct its 
operations under this franchise, including installation, construction or maintenance of its facilities, in a safe 
and workmanlike manner so as not to present a danger to the public or the City. The location, construction, 
extension, installation, maintenance, removal and relocation of the facilities of the Franchisee shall 
conform to the requirements of the State and Federal statutes and regulations adopted pursuant thereto in 
force at the time of such work, and such reasonable specifications in force at the time of such work, as the 
City may from time to time adopt. All installations, re-arrangements, removals, lowering or raising of 
aerial cables or wiring or other apparatus shall be done in conformance with the requirements of the 
National Electric Safety Code, the laws of the State of Oregon and the ordinances of the City. The City 
may provide such specifications relating thereto as may be necessary or convenient for public safety or the 
orderly development of the City. The City may amend and add to such specifications from time to time. 

3.80.120 Sale of subscriber lists prohibited. 
Except as otherwise expressly petmitted by law, the Franchisee shall not sell, or otherwise make 

available any list which identifies subscribers by name or address, to any person, agency or entity, except 
as needed to maintain cunent services or implement new services to subscribers in connection with 
Franchisee's services. 

3.80.130 Payment. 
Effective August 13, 2014, and until the franchise's expiration as provided in Section 3.80.170, 

Franchisee shall pay to the City monthly the greater of: (a) seven percent of gross revenues collected by 
Franchisee and derived from Franchisee's provision of all services authorized and delivered pursuant to 
this agreement within the corporate limits of the City or (b). a minimum fee of $7 50.00 per month will be 
due the City for administration of this agreement and for use of the City's right of way. If the seven 
percent of gross revenues exceeds the minimum fee each month, then the greater amount will be due the 
City. In lieu of all or part of the franchise fees required under this section, Franchisee may, with the 
consent of the City, provide to the City in-kind services with a value equal to or greater than the franchisee 
fees, or portion of franchise fees, that the in-kind services replace. The value of in-kind services will be 
determined based upon the standard rates Franchisee charges to third pmties for substantially equivalent 
services. 

This franchise fee shall be deposited in the U.S. mail, postage prepaid, addressed to the Finance 
Director of the City and postmarked on or before the last business day of the month following the month 
revenues were received by the Franchisee. If a payment is not mailed by the date set forth above, the 
payment shall be deemed delinquent and shall accrue interest at a rate of 9% per year. Payments made by 
Franchisee will be accepted by the City from the Franchisee, in payment of any separate permit fees that 
are imposed by the City on Franchisee for street openings, construction or inspection or maintenance of 
fixtures or facilities. However, Franchisee shall not deduct charges and penalties imposed by the City for 
noncompliance with charter provisions, ordinances, resolutions, or petmit conditions from the franchise 
fee required by this chapter. 

3.80.135 Abandonment. 
If the Franchisee goes out of business or withdraws service from the area and as a consequence refuses 

to renew the agreement, all rights to the use of the connection media revert to the City who may sell, lease 
or otherwise use the connection media at its sole discretion. The connection media shall be left in working 
order and not be intentionally cut or destroyed. The City may require the media be removed from all poles 
and underground conduits by the former Franchisee at its own expense. 

3.80.140 Other fees and charges. 

4 



Nothing in this chapter shall give the Franchisee any credit against any uniform, nondiscriminatory 
business tax to the extent such tax applies to revenues other than those revenues that are the subject of the 
franchise fee, or any ad valorem property tax now or hereafter levied against real property or personal 
property within the City, or against any local improvement assessments levied on the Franchisee's 
property. 

3.80.150 Reporting of funds. 
With each franchise fee payment, the Franchisee shall furnish a sworn statement or declaration under 

oath from the Chief Finance Officer or designee, setting forth the amount and calculation of the payment. 
The statement shall detail the gross linear feet of cable which exists within the Albany City limits and the 
calculation of the franchise fee paid, and shall specifY the nature and amount of all exclusions and 
deductions from such revenue claimed by the Franchisee in calculating the franchise fee. The City 
Manager of the City may require the Franchisee to provide any additional information reasonably 
necessary for administration of the franchise fee. The Franchisee shall keep available and open to 
inspection by the City Manager of the City, all accounts, books, and other records reasonably necessary for 
asceriaining the franchise liability. Franchisee shall provide any additional information requested by the 
City within 48 hours of any such request delivered to Franchisee, to be produced at Albany City Hall, 
office of the City Manager, during regular office hours. In the event that an audit of the franchise fee 
payments results in a determination that an additional payment is due to the City, such additional payment 
shall be subject to interest at the rate of nine percent per annum from the date the original payment was 
due. If the additional payment amount exceeds five percent (5%) of the amount reported, Franchisee shall 
reimburse City for all audit costs. Any action by the City to recover an underpayment of the franchise fee 
shall be commenced within two (2) years of the date the original payment was due. 

3.80.160 Indemnification and Insurance Requirements. 
The Franchisee shall defend, indemnifY and hold harmless the City, its agents, officers and employees 

from any and all claims, demands, and damages of any kind, including attorney's fees which may arise, 
from any negligent act or omissions of the Franchisee, its agents, officers or employees, in connection with 
the Franchisee's operations pursuant to this franchise. The Franchisee will not be required to indemnifY 
the City for the negligent or intentional acts of the City or its officials, boards, commissions, agents or 
employees. 

The Franchisee shall, for the purposes of carrying out the provisions of this section, prior to commencing 
construction of any kind, have in full force and effect, and file and maintain during the term of the 
franchise a Certificate of Insurance evidence thereto with the City Recorder, good and sufficient policies 
covering: 

1. Worker's Compensation Insurance as required by the State of Oregon including 
Employers Liability with limits of $1,000,000; franchisee shall ensure that each of 
its sub-contractors complies with these same requirements and shall contain a 
Waiver of Subrogation against the City: and 

2. Commercial General Liability Insurance with limits of $5,000,000 per occurrence 
and $5,000,000 general aggregate, with the aggregate on a Per Project basis; and 

3. Business Automobile Liability Insurance, for any owned, hired or non-owned 
vehicles used in the performance of this agreement with combined single limits of 
$5,000,000 each accident. 

4. Pollution Liability Insurance with limits of $5,000,000 Each Incident and in the 
aggregate. If policy is on a "Claims Made" basis it must provide a 24 month tail 
or reporting period. 

The City of Albany, its officers, agents, and employees, shall be named an Additional Insured in said 
policy for losses caused in whole or in part by reason of the exercise of the rights and privileges herein 
granted. 
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Upon any material alteration or cancellation of any of the coverage, the Franchisee shall give the City 3 0 
days notice in advance of the effective date of the alteration or cancellation of the coverage, if not 
replaced. 

Each policy, Commercial General Liability, Auto Liability and Workers' Compensation, shall contain a 
waiver of subrogation against the City. 

3.80.170 Continuation- Renegotiation and Termination. 
The rights, privileges and fi·anchise herein granted shall continue and be in force until August 13, 2024. 

If any change in federal or state law materially affects any provision of this franchise, the parties agree to 
negotiate in good faith to amend the affected provisions of this franchise to conform to the changed law. 
Upon the fourth year anniversary of this agreement, City shall have absolute discretion to terminate this 
franchise without cause upon one year written notice to Franchisee. 

3.80.180 Breach and remedies. 
In addition to any other rights set out elsewhere in this franchise, the City may tenninate this franchise if 

Franchisee violates any material provision of the franchise, including but not limited to failing to pay or 
any suspension of Franchisee's payments of franchise fees to the City under this franchise, failure by 
Franchisee to submit timely reports regarding the calculation of its gross revenues-based franchise fees to 
the City, failure to maintain the liability insurance and/or bonds required under this franchise, or failure to 
comply with all other state, federal or local laws as set fmth in this franchise, and the violation continues 
for 45 days after Franchisee receives notice of the violation from the City. All remedies and penalties 
under this chapter, including termination of the franchise, are cumulative, and the recovery or enforcement 
of one is not a bar to the recovery or enforcement of any other such remedy or penalty. The remedies and 
penalties contained in this chapter, including termination of the franchise, are not exclusive, and the City 
reserves the right to enforce the penal provisions of any ordinance or resolution and to avail itself of any 
and all remedies available at law or in equity. Failure to enforce shall not be construed as a waiver of a 
breach of any term, condition or obligation imposed upon the Franchisee by, or pursuant to, this chapter. A 
specific waiver of a pruticular breach of any term, condition or obligation imposed upon the Franchisee by, 
or pursuant to, this chapter or acceptance of any payment due shall not be waiver of any other or 
subsequent or future breach of the same or of any other term, condition or obligation itself. 

3.80.190 Severability. 
In the event any of the provisions of this franchise are deemed to be void, invalid or unenforceable, that 

provision shall be severed from the remainder of this franchise so as not to cause the invalidity or 
unenforceability of the remainder of this fi·anchise. All remaining provisions of this franchise shall then 
continue in full force and effect. If any provision shall be deemed invalid due to its scope and breadth, 
such provisions shall be deemed valid to the extent of the scope and breadth permitted by law. 

3.80.200 Attorneys' fees and Jurisdiction. 
In the event an attorney is employed to enforce the. provtswns of this franchise (including any 

bankruptcy, insolvency or similar proceedings affecting creditors rights generally), the prevailing party 
shall be entitled to recover reasonable attorneys' fees and other costs incurred, irrespective of whether any 
legal proceedings is commenced. If any legal action, arbitration or other proceeding is brought to construe, 
interpret or enforce the terms of this franchise, the prevailing party shall be entitled to recover reasonable 
attorneys' fees and other costs incurred in connection therewith, both at trial and on any appeal therefrom 
or petitions for review thereof. Such sum shall include an amount estimated by the court as the reasonable 
costs and fees to be incurred by the prevailing party in collecting any monetary judgment or award or 
otherwise in enforcing any order, judgment or decree entered in such suit, action or other proceeding. 
Jurisdiction for all litigation will rest exclusively with the courts of the state of Oregon with venue in Linn 
County. 

3.80.210 Successors and assigns. 
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This franchise is binding upon and will inure to the benefit of all parties hereto, their respective heirs, 
legal representatives, successors and assigns. Franchisee, however, shall not make any assignment without 
the written consent of the City, and any assignment made without the City's consent, shall be null and 
void. Notwithstanding the previous sentence, Franchisee may assign this franchise without the City's 
consent (a) to an entity controlled by, under common control with, or controlling Franchisee, or (b) by 
mortgage, hypothecation, or other security instrument to secure indebtedness. 

3.80.220 Franchise nonexclusive. 
This franchise is not exclusive and shall not be construed as a limitation on the City in granting rights, 

privileges and authority to other persons similar to, or different from, those granted by this chapter, or in 
constructing, installing, maintaining or operating any City-owned public utility. In the event the City enters 
into a franchise, permit, license, authorization, or other agreement of any kind with any other person or 
entity other than Franchisee to enter into the City's streets and public ways for the purpose of conducting 
business as a telecommunications carrier as that term is defined in ORS 133.721(8) within the City, the 
material provisions thereof shall be reasonably comparable to those contained herein, insofar as this is not 
in conflict with rules of government, in order that one operator not be granted an unfair competitive 
advantage over another, and to provide all parties equal protection under the law. 

Section 2: Franchise effective only upon acceptance of Franchisee. 

This franchise is effective on the date provided herein only upon written acceptance of its terms by an 
authorized representative ofFranchisee. 

Section 3: Emergency Clause. 

In as much as this ordinance is necessary for the immediate preservation of the public peace, health, and 
safety of the City of Albany, or to facilitate the prompt and timely completion of important City business, 
an emergency is hereby declared to exist; and this Ordinance shall take effect and be in full force and 
effect when signed by the Mayor. 

Passed by Council: 

Approved by Mayor: ________ _ 

Effective Date: -----------------------

Mayor 

ATTEST: 

City Clerk 
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