PUBLIC HEARING

CITY OF ALBANY
PLANNING COMMISSION
City Council Chambers, 333 Broadalbin Street SW
Monday, December 14, 2009
5:15 p.m.

AGENDA

1. CALL TO ORDER {Chair Faller)

2. PLEDGE OF ALLEGIANCE TO THE FLAG

Rules of Conduct for Public Hearing
3. ROLL CALL L

No person shall be disorderly, abusive, or disruptive of
the orderly conduct of the hearing.

4. CONTINUED LEGISLATIVE HEARING 2.  Persons shall not testify without first receiving
recognition from the presiding officer and stating their
DC-03-09: full name and residence address.
Legislative meﬂdment_s to the following 3, No person shall present imelevant, immaterial, or
Development Code Articles: 1,4, 5 & 11. repetitious testimony or evidence.
4. There shall be no audience demonsirations such as
5. ACTIVITY UPDATE applause, cheering, display of signs, or other conduct

disruptive of the hearing.

6. NEXT PLANNING COMMISSION MEETING DATE: TBD.

7. ADJOURN

U\Community Development\Planning\dgendas\PlanCom2000PC Agenda 09.1214.docx

The location of the meeting/hearing is accessible to the disabled. If you need special accommodations to attend
or participate, please notify the Human Resources Department in advance by calling 917-7500..

City of Albany Web site: www.cityofalbany.net




TO: Planning Commission

e [ e Catlin. PI X
‘_74 ﬁc?ﬂ(:/ FROM: Anne Catlin, Planner I U_}@(’/

R — DATE: December 4, 2009, for the December 14, 2009, Planning Commission Meeting

SUBJECT: Revisions to Proposed Amendments to the Albany Development Code (DC-03-09)

Attached are the revised articles of the Albany Development Code that incorporate the following
changes recommended at the November 30, 2009, Planning Commission public hearing:

» Article 1.060 (3) When Land Use Applications Are Required (page 1-3): added “for the
same development” to the proposed language (Exhibit A).

» Article 1.080 Expiration of Land Use Approvals (page 1-6): modify the extension
language to reflect the June 30, 2011, expiration date (Exhibit A).

s Article 11.060 Expiration Dates (page 11-2): modify the extension language to reflect the
June 30, 2011 expiration date (Exhibit D).

Restaurants and Taverns, bars, breweries and night clubs

Regarding proposed amendments to better regulate “bars” near residential areas, staff made the
changes your recommended and also reevaluated the zoning district purpose statements. The
following summarizes the proposed changes. Please refer to the staff comments within the articles
for more background information.

e Article 22. Definitions: Modified the definitions as recommended. Prohibition of minors
is proposed as the way to distinguish the two uses (Exhibit E).

e Article 4. Commercial and Industrial Zoning Districts: In the NC (Neighborhood
Commercial) zone, changed “taverns/bars” to a conditional use that requires a public

hearing due to the zoning district purpose statement and proximity fo residential zones
(Exhibit B).

» Article 5, Mixed Use Village Center Zoning Districts: In the ES (Elm Street), MS (Main
Street) and MUR (Mixed Use Residential) zones, changed “taverns/bars” to a conditional
use that requires a public hearing due to the zoning district purpose statements and
proximity to residential zones (Exhibit C).

As always, please contact me if you have any questions or suggestions prior to the December 14,
2009, meeting, 917-7550.

ale
Attachments: Exhibits A-E; OAR 845-006-0340; revised Attachment 2 (to the staff report for the
November 30, 2009, meeting)
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EXHIBIT A New language is shown in bold and deleted language in strikethroush.
Staff comments in italics are not amendments and will be removed.

ARTICLE 1
ADMINISTRATION AND PROCEDURES

1.000  Overview. This Article establishes the framework for the review of land use applications. It explains
the processes the City follows for different types of reviews and how hearings and appeals are
conducted. The list below is a summary of the topics covered in this chapter.

General Administration
Clarification of Land Use Decisions
Administrative Process

Limited Land Use Process
Quasi-Judicial Process

Legislative Process

These headings precede subtopics that can assist-help the user in-locateing information. The table of
contents contains a complete listing of the material covered in this Article.

GENERAL ADMINISTRATION
INTRODUCTION

1.010 dfﬁciai Name. The official name of this Title is “Title 20, Development Code and Zoning Map.” It
may be referred to as “Development Code” or “Code.”

1.020 Purpose. The general purpose of this Code is to set forth and coordinate City regulations governing the
development and use of land. The Code is more specifically intended to do the following:

(1) Serve as the principal vehicle for implementation of the City’s Comprehensive Plan in a manner
that protects the health, safety, and welfare of the citizens of Albany. ‘

(2) Satisfy relevant requirements of federal law, state law, statewide goals, and administrative rules.

(3) Facilitate prompt review of development proposals and the application of clear and specific
standards. :

(4) Provide for public information, review, and comment on development proposals that may have a
significant impact on the community.

(5) Guide public and private planning policies and actions to ensure provision of adequate water,
sewage, transportation, drainage, parks, open space and other public facilities and services for each
development.

(6) Establish procedures and standards requiring that the design of site improvements and building
improvements are-consistent with applicable standards and flexible-design guidelines.

(7) Provide for review and approval of the relationship between land uses and traffic circulation in

order to minimize congestion, with particular emphasis on not exceeding the planned capacity of
residential streets.
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(8) Require that permitted uses and development designs provide reasonable protection from ﬁre;
flood, landslide, erosion, or other natural hazards, as well as prevent the spread of blight, and aid
irthehelp prevention-of crime.

i (9) Protect and enhance the city’s aesthetie-beauty and character.

(10) Protect constitutional property rights, provide due process of law, and give consideration in all
matters to affected property owner interests in making land use decisions.

1.025 Legislative Intent. In addition to the purposes set forth above, subsequent amendments to this Code
l may be accompanied by staff reports;-commentary-seetions;- and/er additional findings, which may be
used to more accurately determine the purpose and legislative intent of specific provisions.

1.030  Scope and Compliance. A parcel of land or a structure may be used or developed only as this Code
permits. The requirements of this Code apply to the property owner(s), the person(s) undertaking a
development, the user(s) of a development, and to their successors in interest.

1.035 Severability. The provisions of this Code are severable. If any portion of this Code is declared by a
court of law to be invalid or unconstitutional, the decision shall not affect the validity of the remaining
portions.

1.040 Interpretation.

(1) Except as otherwise specified, the definitions included in Article 22 shall be used to interpret the
provisions of this Code.

(2) The Director shall have the initial authority and responsibility to interpret ail terms, provisions,
and requirements of this ordinance. For quasi-judicial interpretations, the Type II procedure set
forth in Section 1.350 shall be followed. For legislative interpretations, Type IV procedures as set
forth in Section 1.370 shall be followed. A person requesting such an interpretation shall do so in
writing to the Director.

(3) The terms of this ordinance shall be liberally construed to give maximum effect to the purposes set
forth in Section 1.020.

(4) Where the conditions imposed by a provision of this Code are less restrictive than comparable
conditions imposed by other provisions of this Code or other sections of the Albany Municipal
Code, the more restrictive shall govern.

1.050  Consistency with Plan and Laws. Actions initiated under this Code shall be consistent with the adopted

Comprehensive Plan of the City of Albany and with applicable state and federal laws and regulations as

~ these plans, Jaws, and regulations may now or hereafter provide. Since the City of Albany has a

Comprehensive Plan and implementing regulations that have been acknowledged by the Siate of

Oregon as being in compliance with statewide goals, any action taken in conformance with this Code

shall be deemed also in compliance with statewide goals and the Comprehensive Plan. Unless stated

otherwise within this Code, specific findings demonstrating compliance with the Comprehensive Plan

are not required for land use application approval. However, this provision shall not relieve the

proponent of the burden of responding to allegations that the development action requested is
inconsistent with one or more Comprehensive Plan policies.
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1.060

When Land Use Applications Are Reqguired.

(1) Except as excluded by 1.070, no person shall engage in or cause to occur a development for which
a required land use application has not been approved.

(2) Whenever this Code requires a land use application, no other permit issued by the City shall be
approved until the land use application has first been approved by the Director or reviewing body.

(3) Before another land use application can be filed, all prior land use conditions of approval for
the same development must be satisfied.

4) Land use applications shall be approved by the Community Development Director, the
Hearings Board, the Planning Commission, the Landmarks Advisory Commission, or the City
Council pursuant to the provisions of this Code. The Director shall not approve a land use
application for the division, improvement, or use of land that has been previously divided in
violation of state or local codes or otherwise developed in violation of this Code unless the
violation is corrected prior to or concurrent with issuance of required permits.

ED(5) No action may be taken in reliance upon a decision approving a land use application until all
applicable appeal periods have expired or while an appeal to a City review body is pending.
However, the action allowed by the decision may be initiated if:

(a) There-were-no-objections—to-the-decision—or-if-all-objections—Issues raised in opposing

testimony were resolved at a hearing or in writing prior to the hearing; and

(b) The applicant has executed a release and indemnity agreement in a form safisfactory to the
City Attorney that protects the City from all claims of the applicant resulting from the
approval of the land use application or issuance of a building permit.

Staff Comments: The old 1.070(3) was confusing. The proposed new (3) and (4) clarify requirements for
residential and non-residential accessory buildings. We propose that non-residential accessory buildings over
750 square feet in the OP and mixed use Village Center zones require a land use review fo ensure compatibility
with the surrounding neighborhood.

1.070

When Land Use Applications Are Not Required. Activities and developments listed below are-exeluded
i do not require a land use application but are nevertheless subject to the

from-therequirement-for
provisions of the Code-when-applicable:

(1) Agricultural uses permitted outright in Articles 3, 4 and 5.

(2) Detached single-family dwellings or aand two-unit dwellings.

“(3) Residential accessory buildings up to 750 square feet and walls not greater than 11 feet
tall. [See Section 3.080(9).]

53(4) Non-residential accessory buildings of any size in the NC, CC, RC, IP, LI, HI and PB
zones and Nnon-residential accessory buildings up to 750 square feet in the CB, HD, ES, LE,
MS, MUC, MUR, NC, OP and WF zoning districts.
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| £6)(5) Landscaping and routine property maintenance.

€h(6) Improvement of existing or new parking areas containing less than 1,000 square feet and
otherwisethat meeting the provisions of this Code.

| 8¥7) A change internal to a building or other structure or useage of land that does not constitute a
change of use as listed in Articles 3, 4 or 5.

Staff Comments: The following text is being relocated to a new section, 1.073, since these actions require an
application and review.

€10)8) An emergency measure necessary for the safety or protection of property when authorized by
the City Manager with wriiten notice to the City Council.

@1(9) Any temporary use of land of up to a 30-day duration (such as a promotional event, festival,
carnival, or outdoor sale) that conforms with all other requirements of this Code and other
applicable City regulations, public health, and safety requirements, some of which may further
limit such uses in terms of location, scope, and duration.

\ (12)(10) The establishment, construction, alteration, or maintenance of a public facility authorized by
the Director of Public Works, including streets, highways, traffic control devices, drainage ways,
sanitary and storm sewers, pump stations, water lines, electrical power or gas distribution lines, or

! telephone or television cable systems. This includes construction of staging areas of less than a-six

months® duration but does not include major substations, treaiment facilities, storage tanks,
reservoirs, and towers.

| {3)(11) Excavation and fill for foundations and all other excavation or filling of land involving 50
cubic yards or less that does not adversely affect dramage patterns and is not located within a
floodplain or slope area. See also Article 6.

1.073 Change of Use and Minor Additions. A change of use within an existing structure and/or building
additions up to 500 square feet are not land use decisions when the following criteria are satisfied.
These actions reguire a Site Plan Option C application to be submitted to ensure compliance with
the Code.

| (b)) No structural expansions greater than 500 feet, additional exterior storage, or outside
seating area of any size is proposed.

()2)The uwse will not create additional adverse affects for abutting properties or the

neighborhood (e.g., visual, neise, or air pollution; increased parking requirements; or
improvements to public facilities.)
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((3)Any non-conformity with the provisions of this Code have been addressedbrought into
compliance to an extent commensurate with the proposed changes, including compliance
with sign, landscaping, and parking requirements, except when restricted by building
location or limiting site characteristics.

| 1.075 Fees. The City Council shall establish application; review fees, and fee policies by separate resolution
for the performance of the actions and reviews required by this Code.

Staff Comments: Until 2001, land use approvals, excluding land divisions, were valid for one year. The ADC
allowed requests for up to two one-year extensions for a total of three years. In 2001, the City extended the time
period of approvals to three years and removed the extension request language. Phased subdivisions expire afler
5 years. Two residential developers have requested the City consider allowing an extension to subdivision
approvals due to the poor economy. We are evaluating extensions 1o ol land use approvals. ‘

FEconomic Impact: Orégon’s recession started in January 2008. Nationally, several sources indicate the recession
ended in the third quarter of 2009, but job growth and construction are lagging behind in recovery. Housing and
financial markets are still exerting downward pressure on the national and state economies.’

According to the September 2009 Oregon Economic and Revenue Forecast, prepared by the Oregon Office of
Economic Analysis, the construction and manufacturing jobs are especially hard hit. As of June 2009, the
construction industry had experienced job losses of 22 percent in Linn County.” The quarterly report notes that
“housing starts will remain below their historical average until 2013 as the industry continues to work off its
excess oversupply and consumer demand returns.” ’

Albany’s construction permits reflect the state’s decline. In 2008, the number of new residential building permits
was only 46% of permits (136 units) issued in 2006-2007 (336 units average). To date in 2009, both new
residential and commercial building permits are down from 2008. (See Attachment 1, City of Albany Building
Permits 2005-2009.)

The extension to land use approvals in other Oregon communities range from 0 to 7 years. Portland approved an
extension for developments approved between May 27, 2006 and December 2008 to be valid until June 2012. This
created extensions that range from 6 months to 3 years depending on when the application was submitted.

Proposal: The City Council discussed extensions to land use approvals at their August 12 and August 26, 2009
meetings after hearing from two developers, a few residents, and staff. The Council acknowledged the impact of
the recession on the housing and construction industry and gave direction to consider a one-time extension o
land use approvals issued between specific time periods.

After evaluating Oregon’s housing and construction forecasts and the City’s permit and land use application data
and approval dates, staff proposes an extension be considered for projects approved between in January I, 2007,
and December 31, 2008. (See Attachment 2, Land Use Approvals, 2005-2009.)

The Planning Commission discussed extensions at their November 30, 2009 hearing and recommend that an
extension be granted for projects approved between January I, 2007 and June 30, 2008 be extended io June 30,
2011

1 Oregon Office of Economic Analysis, Oregon Economic and Revenue Forecast, September, 2609, p.42,
2 Ibid, p. 37.
3 Ibid., p.49.
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Staff also proposes replacing the “substantial construction” language and definition (seen in “strikethrough” in
1(c)) with concrete actions that will be easier for staff to determine.

1.080 Expiration of Land Use Approvals.

(1) Except-as-provided-in-(2)belowr-aAll land use approvals, except as provided in (2) below and

land divisions (sce Article 11}, shall expire three years from the date of the-approval, unless-:

(a) The applicant has installed and/or bonded for all public improvements related to the
development — or the first phase, if the development was approved for phased
construction; or

(b) A valid building permit exists for the approved development or for at least one building
approved as part of the development; or

(c) If the final decision became effective between January 1, 2007, and June 30, 2008, any
approval that would expire prior to June 30, 2011, will be extended to June 30, 2011.
Either (a) or (b) of this seetmn must be completed by the extended approval time perlod
or the appmval explres. abstantia 3 AC60H

w&heat—a—imﬂt—ea-%he«%ﬂﬂewaﬂewed—The Development Code standards for development wrthm
these time periods are those in effect at the time the original approval was granted.
fOrd. 5475, 4/11/01}

(2) Expiration of Historic Review Approvals.

(2) Historic Review approvals not associated with a building permit shall expire one year from
the date of approval; or

(b) Historic Review approvals associated with an approved building permit shall expire upon the
expiration of the building permit.

(c) Expiration of a Historic Review approval shall require reapplication and payment of all
application fees plus an administrative fee equal to the application fee. Applications that are
the same as originally approved will be processed administratively.

fOrd.5720, 8/12/09]

1.085 Approval Runs with the Land. Approval of a land use decision runs with the land. The approval
transfers to a new owner if the property is sold. [Ord. 5475, 4/11/01]

1.090 Official Action. All officials, departments, and employees of the City vested with authority to issue
permits, certificates, or licenses shall adhere to and require conformance with the zoning regulations.

1.100  Certificate of Occupancy. It shall be unlawful to use or occupy any new building or premises until a
| certificate of occupancy has been issued by the designated-Building Official stating that the proposed
use of the building or land conforms to the requirements of the adopted building code, this ordinance,

and any other City conditions attached to the development or use of the building or land.
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ENFORCEMENT
1.110 Inspectmns The Director or designee may make periodic and routine inspections of properties and

1.120

1.130

1.140

1.150

| 1.160
1.170

1.180

premises within the corporate limits of Albany. The purpose of these inspections shall be to determine
whether there is compliance with the laws, rules, and regulations that—aw—desxgned tofor-the protectien
of the health, safety, and welfare of the public. The Director is also empowered to make such
inspections upon the-receivingpt—of complaints, specific or general information, or observations
indicating the existence of hazardous conditions or non-compliance with such rules, regulations, and
laws. In-the-event-thatIf any authorized officer or employee of the City of Albany isshall-be denied
access to any property or premises for the purposes of making an 1nspect1on provided for in this
ordinance, then thesuek officer or employee shall not inspect thesueh premises unless and until he has
obtained from the City’s municipal judge efthe-City-of Albany-a search warrant for the inspection of
sach-these premises.

Search Warrants. A search warrant for inspections can only be issued under the terms of this ordinance
when an affidavit has been filed with the City’s municipal court showing probable cause for the
inspection by stating:

(1) The purpose and extent of the proposed inspection;
(2) The ordinance or ordinances that form the basis for the inspection; and;

(3) Whether it is a routine or periodic inspection, an inspection initiated by complaint, other specific
or general information, or an observation concerning the property or premises or the area in which
it is situated.

It shall be unlawful for any person, firm, or corporation to hinder, delay, or obstruct the inspection of
premises based on a search warrant issued under the terms of this ordinance.

Abatement. The location, erection, construction, maintenance, repair, alteration or use of a building or
other structure in violation of this ordinance shall be deemed a nuisance and may be abated as such.

Code Enforcement. The Director or designee may enforce the provisions of this ordinance using the
remedies provided in Sections 1.110 through 1.190 herein and in Title 18 of the Albany Municipal
Code. The enactment of this ordinance shall not invalidate any prior, existing, or future prosecutions for
violation of the Development Code regulations committed under a previous ordinance. [Ord. 5720,
8/12/09]

Legal Proceedings by City Attorney. In addition to the remedies prescribed herein, the City Attorney,
upon request from the City Council or City Manager, shall cause to be instituted any civil action, suit,
or other legal means considered te-be-appropriate to remedy violations of this ordinance.

Suits in Equity to Enjoin Violations. If any existing or proposed structure or use is-in-violatesien-of this
Code, the City Aftorney or any affected person may sue to enjoin the violation.

Enforcement by Chief of Police. The Chief of Police or his or her designee(s) shall have the power to
helpassist-in-the enforcement-of the provisions of this ordinance.

Penalty. In addition to the remedies set forth above, the general penalties and procedures set forth in
Chapter 1.04 of the Albany Municipal Code apply to any and all violations of this Development Code.
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| The City mays-at-its-option; elect to pursue such procedure instead Hew-of or in addition to any ether
remedy set forth above.

1.190  Violation of a Land Use Approval. Violation of any condition or requirement of any land use approval
| constitutes a civil infraction when sueh-that violation does not, in and of itself, constitute a separate
violation of the Albany Municipal Code.

APPLICATION PROCEDURES

1.200 Land Use Application Procedures.

(1) A land use application shall be processed under a Type I, I-L, 11, IIL, or IV procedure as described
in this Article.

(2) Whenre there is a question as to the'appropriafe type of procedure, the Director shall determine the
type of procedure to be usedutilized based upon the most similar land use application procedure
specified by this Code or other established policy.

l (3) Whense a proposal involves more than one application for the same property, the applicant(s) may
submit concurrent applications that shall be processed simultaneously in accordance with the
highest numbered procedure specified. When concurrent applications are received and accepted as
complete, the 120-day requirement of Section 1.220(2) shall apply as if a single application had

I been made.

1.201 Coordination of Land Use Application Procedure. The Director shall be responsible for coordinatingen
of the land use application and decision-making procedure. The Director shall issue a land vse approval
for applications and proposed developments that are-in-comphiancecomply with the provisions of this
Code. Before issuing the approval, the Director shall be provided with the information required to
determine full compliance with the requirements of this Code.

1.202 Preapplication Conference. The Director and the applicant or the applicant’s authorized representative
shall arrange a preapplication conference, unless the applicant and Director agree that the conference is
not needed. The purpose of the conference is to acquaint the applicant with the substantive and
procedural requirements of this Code, and to identify any constraints on the proposed development.
Depending on the nature and size of the proposed development, a rough sketch conceptual plan may be
required for review in the preapplication conference. Upon the applicant’s request-of-the-applieant, the
Director shall provide the applicant with a written summary of the conference including confirmation
of the procedures to be used to process the application, a list of materjals to be submitted, and the
criteria and standards which may apply to the approval of the application.

Staff Comments: A few residents have asked that we require a neighborhood meeting to be held with each new
application, or new version of an application. The existing Code does not provide specific guidelines to
applicants for neighborhood meetings. Staff proposes adding a defined notice area of 300 feet, which corresponds
to the land use application notice area, and neighborhood meeting standards used by a few other Oregon cities.

1.203 Neighborhood Meeting. The purpose of a neighborhood meeting is to ensure that applicants pursue
early and effective citizen participation in conjunction with their applications, giving them the
opportunity to understand and try to mitigate any real or perceived impacts their application may have
on the neighborhood. The meeting is not intended to produce complete consensus on all applications. It
is intended to encourage applicants to be good neighbors. City staff will attend the neighborhood
meeting in an advisory capacity to answer questions.
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The applicant shall hold a neighborhood meeting prior-to-submittal-ofbefore submitting the following
types of land use applications:

(1
)

| 3)
(4

(3)
6

6)

@

Multiple-family development that abuts a single-family zoning district.

Commercial and-or industrial development that abuts any residential zoning district and the
addition of outside seating areas to restaurants or bars/taverns/breweries/night clubs within
300 feet of a residence.

Manufactured home park adjacent to any residential zoning district.

Subdivision with more than ten lots.

Any subdivision that is an infill development.

Cluster and planned deveiopment—eil&ﬂysize.

(6)(7) For other applications that the Director determines may have a neighborhood impact, such as

conditional uses. In these cases, the Director shall determme the minimem notlce area for
the neighborhood meeting..—the : nds--that-the—applicant-have—a—neighborh
meeting. [Ord.5445, 4/12/00, Ord. 5562 10/]0!03]

1.204  Neighborhood Meeting Standards.

The applicant shall send mailed notice of the public meeting to all property owners and
residents within 300 feet of the boundaries of the subject property, and, if any part of the
subject property is within the boundaries of a neighborhood association recognized by the
City of Albany or within 300 feet of any other neighborhoed association recognized by the
City, notice shall be sent to the designated representative(s) of such neighborhood
association(s). The property owner list shall be compiled from county tax assessor’s property
owner list from the most recent property tax assessment roll. The address for the designated
representative(s) of the affected neighborhood association(s) shall be obtained from the City.
The notice shall be sent a minimum of 10 days and no more than 30 days before the meeting,
and shall inclade:

(a) Date, time and location of the public meeting.

(b) A brief written description of the development proposal and proposed use(s) with
enough specificity so that the project is easily discernable.

(c) The location of the subject property(ies), including address (if applicable), nearest cross
streets and any other easily understood geographical reference, and a map (such as a
tax assessors map) that depicts the subject property.

The applicant’s presentation at the neighborhood meeting shall include:

(a) A map depicting the location of the subject property(ies) proposed for development.

(b} A visual description of the project including a site plan, tentative subdivision plan and
elevation drawings of any proposed structures, when applicable.

(c) A description of the nature of the proposed wuse(s) inclading but not limited to, sizes and
heights of structures, proposed lot sizes, density, etc.
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(d) The expected or anticipated impacts from the proposed development (e.g. traffic, storm
drainage, tree removal, etc.).

(e) Mitigation proposed by the applicant to alleviate the expected/anticipated impacts.

(f) An opportunity for the public to provide comments. '

Applicants are encouraged to reconcile as many public concerns as possible before
submitting land use application(s).

1.207  Application Contents. A land use application shall consist of the following:

(1) Explanation of intent, nature and proposed use(s) of the development, pertinent background
information, and other information that may have a bearing in determining the action to be taken,
including submissien-of-detailed findings where—such-arewhen required by the provisions of this
Code.

l (2) Signed statement indieating—that the property affected by the application is in the exclusive
ownership or control of the applicant, or that the applicant has the consent of all partners in
ownership of the affected property.

(3) Property description and assessor map parcel number(s).

(4) Additional information required by other sections of this Code because of the type of development
proposal or the area involved.

(5) Duplicates of the above information as required by the Director.
(6) Submissien-efaApplication fees as established by the City Council.
(7) A report documenting the results of any neighborhood meeting. The report shall contain:

(a) The dates and locations of all meetings where citizens were invited to discuss the applicant’s
proposal;

(b) The method(s) by which each meeting was publicized;

(¢) The number of people who attended the meeting or otherwise contacted the applicant;

(d) A summary of the concerns, issues, and problems raised by neighbors;

(e) A discussion of how the applicant has addressed or intends to address concerns, issues, and
problems; and

(f) A discussion of any concerns, issues, and problems the applicant is unable or unwilling to
address and why. [Ord. 5445, 4/12/00]

1.210 Submission of Quasi-Judicial Land Use Applications.

(1) Application materials shall be submitted to the Director who shall have the submittal date of
submission-indicated on each copy of the materials-sabmitted.

(2) Within 30 calendar days, the Director shall determine whether the application is complete. The

i Director shall notify the applicant whea-if the application is found to be incomplete and identify
what additional information is needed. An application that has been determined to be incomplete

may be supplemented, amended, or resubmitted at the Director’s discretion. The application will

be deemed complete the date the City receives the missing information; or submits some of

the missing information and written notice that no other information will be provided; or
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written notice from the applicant that none of the missing information will be provided. If
the application is not deemed complete by the 181st day from the application first being
submaﬁ:ed the apphcat:on lS vmd (See Oregon Rev1sed Statues 227 178) %e—&pphevaﬁeﬁ

5475 4/1 1/01}

(3) The Director shall set the-date—ofpublic hearing(s) dates for land use applications requiring a
public—hearingthem. When setting hearing dates, the Director may take into consideration the
complexity of the development proposal, other scheduled agenda items, and adequate review and
preparation time for the staff report.

(4) All documents or evidence relied upon by the applicant shall be submitted to the Planning
Division and made available to the public at least 20 days prier-tobefore the evidentiary public
hearing (or 10 days before the first evidentiary public hearing if two or more evidentiary public
hearings are allowed). Any staff report used at the hearing shall be available at least seven days
prior to the hearing.

If additional documents or evidence are provided by any party, the local government may allow a
continuance or leave the record open to allow the parties a reasonable opportunity to respond.

(5) Upon request, the application file shall be made available to the public for inspection at no cost,
and copies will-be-provided at reasonable cost. [Ord. 5446, 5/10/00]

1215  Referral and Review of Quasi-Judicial Land Use Applications. Upon acceptance of an application, the
Director shall do the following:

‘ (1) Send one copy of the project review sheet to each agency and city department identified-by-the
Director identifies as having possible interest in reviewing and commenting on the development
proposal, including those agencies and departments responsible for determining compliance with

state and federal requirements. If the agency or city department does not comment within 10 days
from the date the Director mails or routes the project review sheet, the agency or city department is
presumed to have no comments or objections. The Director may grant an extension of up to 14
days to a reviewing department or agency if the application involves unusual circumstances.

(2) Send the project review sheet to other governmental bodies and private utilities as appropriate.

(3) Provide for notices to be given and hearings to be established as required under Type I-L, 11, 11},
and IV procedures established in this Article. [Ord. 5446, 5/10/00]

1.220 Land Use Decision for Quasi-Judicial Applications.

(1) Within five days of final action on a land use application, the Director shall provide written notice
of the decision to the applicant and any other parties entitled to notice. The notice shall state the
effective date of the decision, describe the right of appeal, and summarize the reasons for the
decision and any conditions of approval or indicate where such can be reviewed in detail.

(2) The City shall take final action on all land use requests that are wholly within the authority and

contro} of the City within 120 days from the date the application is deemed complete. However, by
| agreement with the applicant, this deadline may be extended for any reasonable length of time, not
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to exceed the maximum allowed by state law. The 120-day period set out in Oregon Revised
Statues (ORS) 227.178, does not apply to an amendment to an acknowledged comprehensive plan
or land use regulation or adoption of a new land use regulation that was forwarded to the Director
of the Department of Land Conservation and Development under ORS 197.610 (for legislative
amendments).

(3) Development shall be completed as shown on the plans that were reviewed and approved through
the land use process, subject to any modifications identified in the conditions of approval.
Modifications to site plans and conditional uses may be made as described in ADC 1.226. [Ord.
5446, 5/10/00; Ord. 5475, 4/11/01]

1.225 Action on Resubmission of Denied Quasi-Judicial Application. An applicant may make appropriate
alterations to a proposal that has previously been denied and resubmit it with a payment of any required
fee. If a previously denied application is resubmitted within one year of the date denied,
recommendations of advisory bodies, departments, and agencies need not be requested again unless the
Director finds that changed conditions or changes in the proposal warrant such reconsideration. {Ord.
5446, 5/10/00]

Staff Comments: Some content is being relocated within ADC 1.226 to make this section clearer. We propose
adding language to:

@) Clarify that only the area proposed to be modified on approved plans will be reviewed, and

b) Distinguish when a new application is required.

1.226 Modification of Approved Site Plan Reviews and Conditional Uses Applications. When a-site-plan

L ) gL c) & & Sitigwal ¥ -

property owner wants to make changes to the approved plans and the approv
following procedures shall be used to review the proposed modifications.

conditions; oa

al has not expired, the

(1) Definitions: When “property owner” is used here, it means the property owner, or the property
owner’s authorized agent. When “site plan” is used here, it means the site plan approved through
either a site plan review or a review of a conditional use.

(2) The property owner must submit to-the-Planning-Pivisien-an application to modify the approved
site plan that identifies the areas of the plan or approval proposed to be modified. The

application fee will be determined by the Director and will be based on the scope of the
modification(s) and review.

(3) The review body shall be the same bedy-one that granted the final approval for which modification
is sought. The same procedures shall be used as for the original approval. The Development
Code regulations in effect at the time the application for modification is submitted will be
used to review the proposed modification(s). '

(4) Only Fthe area proposed to be modified will be reviewed.
(5) A modification shall not be filed:

(a) as a substitute for an appeal, or -

(b) to seek the reduction or elimination of a condition of approval for infrastructure
requirements, or

(¢) to provide a new timeline for appealing a previously-accepted infrastructure obligation,
or
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(d) to apply for a substantially new proposal, or
(e) if it would have significant additional impacts on surrounding properties.

If any of the above conditions exist, 2 new application must be submitted.

(6) The modified plan must compensate for any negative effects caused by the requested changes
from approved plans such that the inient of the original approval is still met.

() The modification(s) shall be “consistent with2 the approved site plan. If the review body
determines that the modified site plan meets the standards in 1.226 (6) and is consistent with the
original approval as outlined in 1.226 (8), a2 modification to the site plan may be allowed. If the
modified site plan is consistent with the approved site plan and meets the review criteria specified
in 1:226(6) belowthis section, the modified plan shall be approved. If the review body determines
that the modified site plan is not consistent with the original approval, then approval of the site
plan will be denied. If a new application is submitted, it will be subject to the Development Code
standards in effect at the time the new application is submitted.

(5%8)  The review body’s determination on consistency by-the-review-bedy-shall be based on a
comparison of the approved site plan and the modified site plan, taking into account:

(a) The land vse category;

(b) The size and scale of the proposed building(s);

(c) ThetTraffic and other off-site impacts;

(d) Compatibility with surrounding development;

(e) Capacity of available infrastructure; and

(f) Unusual obstacles and opportunities associated with the property.

The modified site plan will be found to be consistent with the approved site plan if the review
body determines that there are no greater adverse impacts, or, if additional adverse impacts are
identified, they have been adequately mitigated.

9 Conditions of approval:
| B89 pp

b)(a) When rev1ewmg a modlﬁed szte plan that has dlﬁ’erent lmpacts than the approved site
plan, the decision-maker may modify conditions or impose new ones. Only conditions
related to the impact of the modified site plan may be imposed on the modified site plan

] approval. “Impact” means characteristics of the development such as traffic, wastewater
dlscharge noise, etc.
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condrcmns of approval 1mposed for 1he approved 51te pian may remain in effect or be
increased as necessary to address additional impact. Conditions related to improving
existing infrastructure or building new infrastructure (such as streets, sewers, etc.) may be
reduced only if the modification substantially reduces the infrastructure burden created by
the development. '

i (95(10)  The property owner may choose to either accept approval of the modified site plan or to
retain the original approval. If the property owner accepts approvai of the modified site plan and
I any conditions that may be imposed, the property owner must give written notice to the Planning
Division —Netice-must-be-received-by-the-Planning Divisien-within 10 days of the date on the
notice of decision for approval of the modified site plan. If the property owner accepts approval of
| the modified site plan, the new approval supereedessupersedes and voids the original approval.

body does not approveal-of the modified site plan-is-netgranted-by-thereview-bedy, the project

If the property owner does not provide the required written notice of acceptance, or if the review
shall continue to be subject to the original conditions of approval and time-lines.

l €10)(11) When first granted, a site plan or conditional use approval is valid for three years [ADC
1.073]. When a modified site plan is approved and accepted, the approval is valid for one year
beyond the date that the original site plan approval would have expired. (For example, if the
original approval would have expired on July 1, 2001, the approval of the modified site plan is
extended to July 1, 2002.)

§ pe—one-year—extension he crigra}—ap e wed—Any subsequent
modlﬁcatmn of the site plan will be subject to the tlme hmit estabhshed at the time the first
modification was approved. The approval can be valid for only a total of four years, including the
first three-year period and the one-year extension received with an approved modification to an
approved site plan or conditional use.

is-not-accomplished;-the-approvalis-veid: [Ord. 5475, 4/11/01]

Staff Comments: On occasion, an applicant or new owner will request modification to a condition of approval,
often many years after the approval. The following process used in Albany and other cities was not in the Code.
We propose to codify the review process for this type of request.

1.228  Request to Modify a Condition of Approval. A request to modify a condition of approval is
processed using the procedure assigned to the land use review and the approval criteria for the
original land use review.

CLARIFICATION OF LAND USE DECISIONS
ACTIONS INCLUDED AS LAND USE DECISIONS

1.230 Definition. A “land use decision” includes a final decision or determination made by the City that
concerns the adoption, amendment, or application of:

(1) The statewide planning goals.

(2) A Comprehensive Plan provision.
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1.240

1.250

(3) An existing land use regulation.
(4) A new land use regulation.

Procedure. The procedure for applications which-that result in land use decisions are-is given in the
sabsequeﬁt«provxslons on the quasi-judicial and legislative processes, later in this Article.

Examp_les. Examples of applications that result in Jand use decisions include, but are not limited to —
Comprehensive Plan amendments, conditional uses, development code amendments, site plans,
subdivisions, Fype-H-modifications to non-conforming situations, vacations, variances, and zoning
map amendments.

ACTIONS NOT INCLUDED AS LAND USE DECISIONS

1.260

1.270

1.280

Definition. A “land use decision™ does not include a decision of the City:

(1) That is made under land use standards whieh-that do not require interpretation or the exercise of
policy or legal judgment;

(2) That approves or denies a building permit issued-under clear and objective land use standards;
(3) That is a limited land use decision; or

(4) That determines final engineering design, construction, operation, maintenance, repair or
preservation of a transportation facility that is otherwise authorized by and consistent with the
Comprehensive Plan and land use regulations.

Procedure. Land use applications that do not result in land use decisions are processed under the Type
Administrative procedure. The decision-is-made-by-the-Director makes the decision based on the
stated review criteria, without need for public hearing or notification.

Examples. Examples of land-ase-applications that do not result in land use decismns mclude but are
not limited to,- lot line adjustments, Fype—1-ad P 0
situations,—Lype-I-historie—reviews—preliminary pianned development plans ﬁnal subd1v1310n plats,

mﬂﬂﬁfaemred—heme-pafkﬁlaﬂs—and site plan review Option C involving a change in use or minor
addition to existing use in a conforming building.

Staff Comments: The content regarding limited land use decisions not already covered in 1.330 Type I-L
Procedure is proposed to move to the Limited Land Use Process sections of this Code starting at 1.325 (new).
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ADMINISTRATIVE PROCESS

1.320 Type I Procedure.

(1) The purpose of the Type I procedure is to provide for land use review based on standards
specified in this Code that do not require interpretation or the exercise of policy or legal
judgment. Approval of a Type I land use application is not a land use decision. (See definitions
in Article 22.)

(2) Under the Type I procedure, an-application-shall-be-processed-by-the Director shall process an

application without need for public hearing or notification.

(3) Examples of applications processed through a Type I
- lot line adjustments, Type-I-adjustments; Fype-T-modifications-to-non-conforming-situations;
Type—Ihistorie—review,—preliminary planned development plans, final subdivision plats,
manufactured-home-park-plansand site plan review Option C involving a change in use or

minor addition to existing use in a conforming building.

procedure include, but are not limited to, -

- ¥a 3 o130 Foluk Fateabials atHon

wow J

LIMITED LAND USE PROCESS

Staff Comments: Content from 1.290 through 1.310 that was not repeated under this heading below is in new
section 1.325.

Residents have asked that we evaluate the notice areas for land use applications and broaden the notice area fo
include properties that may be impacted by the proposed land use application. Staff proposes that new
commercial and industrial construction (Site Plan Option 4 and B Reviews) require the 300-foot notice area.

1.325 Definition. A “limited land use decision” is a final decision or determination made by the City
pertaining to a site within its urban growth boundary that concerns approval or denial of
applications based on discretionary standards to regulate the physical characteristics of a use
permitted out right. Applications that result in limited land use decisions are not subject to the
requirements of the Oregon Revised Statutes (ORS) and this Code relative to guasi-judicial
public hearings.

1.330 Type I-L Procedure.

(1) The purpose of the Type I-L procedure is to provide for land use review of partitions, subdivisions
with fewer than 20 lots, and applications involving discretionary standards for design or site plan
review of uses permitted outright.
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(2) In making a limited Jand use decision, the City will follow the applicable procedures contained
within its acknowledged comprehensive plan and land use regulations and other applicable legal
requirements.

Staff Comments: Content repeated in 1.400 Mailed Notice, is proposed to be removed here.

notice will be provided to persons who reside on or own property ewners-of property within 300
feet of property on which applications are received for development of subdivisions, manufactured
home parks, and-multi-family development, and Site Plan Option A or B development. For all
other limited land use decisions, the City will provide written notice to persons who reside on
or own property within 100 feet of the enfire contiguous site for which the application is
made. The lst-will-be-compiled-from-the-mostrecent-propert ! & —~The Director
shall have discretion to increase the motice area up to 1,000 feet due to land use or
transportation patierns or an expected level of public interest. For purposes of review, this
requirement shall be deemed met when the City can provide an affidavit or other certification that
such notice was given. Notice shall also be provided to any neighborhood or community
organization recognized by the governing-bedyCity Council and whose boundaries include the
site -and to other neighborhood associations recognized by the City Council located within
300 feet of the site.

e aavan e
5. ¥, L3 () T o = R SiRerY Yt ~ ()

(4) The notice and procedures used by the City will:

{e}(a) Provide a 14-day period for submission of written comments prier-tobefore the decision;

() State that issues that may provide the basis for an appeal to the Land Use Board of
Appeals shall be raised in writing prier-tobefore the expiration of the comment period. Issues
shall be raised with sufficient specificity to enable the decision maker to respond to the issue;

()c) List, by commonly used citation, the applicable criteria for the decision;

t)(d) SetforthProvide the street address or other easily understood geographical reference to
the subject property;

(a)(e) State the place, date and time that comments are due;

(b)(f)  State that copies of all evidence relied upon by the applicant are available for review, and
that copies can be obtained at cost;

@(g) Include the name and phone number of a local government contact person;

&)(h) ~ Provide notice of the decision to the applicant and any person who submits comments
under subparagraph (a) of this paragraph. The notice of decision must include an explanation
of appeal rights;

! @o()  Briefly summarize the local decision making process for the limited land use decision

being made, and '

| () Include sueh-other information as-the Director deems appropriate.

(5) Decisions and Appeals. Standing to appeal a limited land use decision shall be limited to the
property owner of the subject development, the applicant, and/or any person who has provided
written comments pursuant to Section 1.330(4)(b) or who spoke at the public hearing, if one

1 wasere held.

(a) For application types for which a neighborhood meeting is not required in Section 1.203, a
limited land use decision made by the Director may be appealed to the Land Use Board of
Appeals (LUBA) when a person with standing files a Notice of Intent to Appeal with LUBA
not later than 21 days after the Director’s notice of decision is mailed.
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(b) For application types for which a neighborhood meeting is required in Section 1.203, a
limited land use decision by the Director may be appealed to the Planning Commission when
a person with standing files a Notice of Appeal with the City not later than 10 days after the
Director’s notice of decision is mailed.

(c) At the Director’s discretion, a limited land usc decision-application may be referred to the
Planning Commission or Hearings Board for the local decision.

(d) A limited land use decision made by the Planning Commission or Hearings Board may be
appealed to the Land Use Board of Appeals when a person with standing files a Notice of
Intent to Appeal with LUBA no later than 21 days after the Planning Commission notice of
decision is mailed. [Ord. 5338, 1/28/98; Ord. 5445, 4/12/00; Ord. 5562, 10/10/03]

Staff Comments: The examples are proposed to be removed to avoid errors and inconsistencies in the Code. The
land use type for each application is determined elsewhere in the Code.

QUASI-JUDICIAL PROCESS

PROCEDURES

Staff Comments: Residents have asked that we evaluate the notice areas for land use applications and broaden
the notice area to include properties that may be impacted by the proposed land use application. Currently in the
Type II procedure, we mail the notice of the decision to persons in the notice areq, but do not mail a notice of
filing before doing our staff analysis fo get input on the development prior to making a decision. Staff proposes
including a notice of filing of the application to persons in the notice area and also an Increase in the notice area.
The decision remains a staff-level decision with opportunity for appeal by persons entitled notice.

1.350 Type I Procedure.

(1) The purpose of the Type II procedure is to provide for the review of certain applications by
mailing notice of a tentative staff decision to the applicant and property owners within 166-200
feet of the property being reviewed. The deeision-of-the-Director’s decision shall be based on
standards specified in this Code that are reasonably objective and may require limited discretion.

(2) Once the application is deemed complete, a notice of filing shall be mailed to the applicant
and persons who reside on or own property within 200 feet of the proposed development site.
Notice shall also be provided to any neighborhood association recognized by the City Council
and whose boundaries include the site and to other neighborhood association recognized by
the City Council within 300 feet of the site. The Director shall have discretion to increase the
notice area up to 1,000 feet due to land use or transportation patterns or an expected level of
public interest. The notice and procedures used by the City will:

(a) Provide a 14-day period for submission of written comments before the decision;

(b) State that issues shall be raised with sufficient specificity to enable the decision maker to
respond to the issue; '

(c) State the applicable review criteria for the decision;

(d) Set forth the street address or other easily understood geographical reference to the
subject property;

(e) State the place, date and time that comments are due;
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(f) State that copies of all evidence relied upon by the applicant are available for review,
and that copies can be obtained at cost;

(2) Include the name and phone number of a local government contact person;

(h) Provide notice of the decision to the applicant and any perscn who submits comments
under subparagraph (2) of this paragraph. The notice of decision must include an
explanation of appeal rights;

(i) Briefly summarize the local decision making process for the limited land use decision
being made, and

(i) Imclude other information the Director deems appropriate.

(3) If the Director determines that the development proposal appears to meet the required standards,
the Director shall mail notice of the tentative decision to all property owners within 188-the notice

area as defined in 1.350(2). feet-of the-subjectsite

The applicant shall supply a list of the names and addresses of the owners of property to receive
the notice. The mailing list must be certified by the applicant as accurate and complete as found on
the most recent property tax assessment roll where the subject property is located.

(4) Notice of Decision. The Director’s notice shall list the relevant criteria and any conditions of
approval and invite persons to contact the Planning staff within ten working days of notification to
request a public hearing. A public hearing may be requested if the-a person believes that the
conditions of approval do not adequately address the established approval criteria or alleviate
adverse impacts on the neighborhood.

If no one requests a public hearing, the tentative decision becomes final ten days after the notice of
decision is mailed to affected parties.

2(5) Standing fo Appeal. The applicant, the Director, er-any party entitled to notice er-otherwise
affected-by-the-proposed-actionor any person who submitted written -comments during the
comment permd may initiate a public hearing on a Type Il proposal. The Director shali, within 30
days of receiving a written request for a public hearing, set a date for a public hearing before either

| the Planning Commission;- er the Hearings Board;-er-the-Landmarks-Advisery-Commissien and

mail notice of such to those same persons specified in (2) above.

33(6) If a hearing is conducted, the Hearmgs Board; or the Planning Commission er—the
Landmarks—Advisory—Commission—shall review the request and any written comments and
testimony; adopt findings based on the established criteria, and make a decision by approving,
conditionally approving, or denying the application. Conditions and/or restrictions may be applied
to the approval of any land use application granted under a Type II procedure in accordance with
the relevant provisions of this Code.

Staff Comments: The examples are proposed to be removed to avoid errors and inconsistencies in the Code. The
land use type for each application is determined elsewhere in the Code.

plans: [Ord. 5446, 5/10/00}

1.360 Type I Procedure.

| Albany Development Code 1- 19 Aupgast2009January, 2010



EXHIBIT A

New language is shown in bold and deleted language in strikethrough.
Staff comments in italics are not amendments and will be removed.

(M

The purpose of the Type III procedure is to provide for the review of certain applications within
the City by the Planning Commission, Hearings Board, or the Landmarks Advisory Commission at
a public hearing. Such actions may be complex in nature, requiring the interpretation of Plan
policies and the requirements of this Code.

Staff Comments: In order to be more inclusive, we propose using the 300-foot notice area for all Type IlI
applications and include notice to recognized neighborhood associations. The notice requirements are
outlined in 1.400 and are not needed here.

)

3

Under the Type I procedure, an application is scheduled for public hearing at the Director’s
discretion before either-the Hearings Board, the Planning Commission, or the Landmarks Advisory
Commission. 1f-the-requestis-quasi-judicial-innature;-+The Director shall notify all persens who
res:de on or own propetty GWHQFS"MW}thH} »199—300 feet of the sub_}ect property—(er—%@(}—feel—}f—the

i3 and any

nenghbm‘hood assoclatwn recogmzed by the C:ty and wlmse boundanes mclude the site and
other neighborhood association recognized by the City within 300 feet of the site. The
Director shall have discretion to increase the notice area up to 1,000 feet due to land use or

transportatmn pattcrns or an expected level of pubhc :nterest Clihe—apphsam—shaﬂ—s&pph'—&ks%

e

Whew&wﬂ}&}eet-prem%eaﬁedwThe Darector may reqmre the apphcant to post notices as sei
forth in Section 1.410.

The review body shall review the request and any written comments and testimony,; adopt
findings based on the established criteria, and make a decision by approving, conditionally
approving, or denying the application. Conditions and/or restrictions may be applied to the
approval of any land use application granted under a Type III procedure in accordance with the
relevant provisions of this Code.

Staff Comments: The examples are proposed to be removed to avoid errors and inconsistencies in the Code. The
land use type for each application is determined elsewhere in the Code.

1.370 Tvpe IV Procedure.

Staff Comments: In order to be more inclusive, we propose including notice to recognized communily and
neighborhood organizations within 400 feet of the subject property and giving the Director discretion fo increase
the notice area under specific circumstances. The notice requirements are outlined in 1.400 and are not

needed here.

M

The purpose of the Type IV procedure is to provide for the review of certain land use applications
by beth-thethe Planning Commission, Hearings Board or Landmarks Advisory Commission
and the City Council at public hearings. These decisions are usually complex in nature, and require
the interpretation of the-Comprehensive Plan policies and the criteria of this Code.
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(2) Under the Type IV Procedure, an application is scheduled for public hearing before either the
Hearings Board or the Planning Commission at the Director’s discretion. If the application is
quasi-judicial, the Director shall notify all property owners within 300 feet of the subject property-
and any neighborhood or community orgamization recognized by the City and whose
boundaries include the site and to other organization recognized by the City within 400 feet
of the site. The Director shall have discretion to increase the notice area up to 1,000 feet due

to land use patterns or an expected ievel of puhlm interest. J}he—apphean{—shaﬂ—supplyr&hst—ef

asse&sﬁieﬁé—reﬂ%ﬁf&{he‘&ibjeet—pfepeﬂihﬁmd“The Dgrector may requlre the apphcant to

post notices as set forth in Section 1.410.

[ (3) For a gquasi-judicial proposal on which the Hearings Board, Landmarks Advisory Commission,
or Planning Commission has made a favorable recommendation, the City Council shall hold a
public hearing and make a final decision prior to expiration of the 120- -day land use processing
rule, if applicable. An applicant may request a review delay of up to 6 months and extend the 120-

| day time frame.

(4) If the Planning Commission, Landmarks Advisory Commission, or Hearings Board
recommended against a proposal, the City Council will only consider the proposal on appeal by
the applicant(s).

| (5) The review body shall:
| (a) Review the request and any written comments and testimony;
(b) Adopt findings based on the established policies and criteria; and,
(¢) Make a decision by approving, conditionally approving, or denying the application.

Conditions and/or restrictions may be applied to land use approval granted under a Type IV
procedure in accordance with the relevant provisions of this Code.

Staff Comments: The examples are proposed to be removed 1o avoid errors and inconsistencies in the Code. The
Iand use type for each application is determined elsewhere in the Code.

PUBLIC HEARINGS
1.380 Responsibility for Hearings. The Director, or the City Recorder in case of City Council hearings, shall
carry out the following duties pertaining to a hearing, all in accordance with oiher provisions of this
i Code and with the Oregon Public Meetings law:
(1} Schedule and assign the matter for review and hearing;

(2) Conduct the correspondence of the review body;

(3) Provide notices of public hearings as required by this Code and state law;
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1.390

1.400

(4) Maintain a record and enter into the record relevant dates such as those of giving notice, hearings,
postponement, and continuances and a summary of action taken by the review body;

(5) Prepare minutes to include the decision on the matter heard and the reasons given for the decision;
(6) Reduce the decisions of the review body to writing and maintain permanent record of such; and

(7) Provide advance notice of all hearings and written decisions to persons requeéting the same and
not entitled to such-them by this section, (applicant excepted) provided that such persons pay the
actual cost for the service provided as established by the City-{applicant-excepted).

Hearings Record. When practical, the secretary to the review body will be present at each hearing and
shall cause the proceedings to be recorded either stenographically or electronically. Should-If the
secretary aot-beis preabsent, proceedings will be recorded electronically and minutes will be taken
from the tape. ‘ ‘

(1) Testimony shall be transcribed at the expense of the requesting party if required for judicial review
or Jocal appeal proceedings. The transcribing fee may include all actual costs up-te-$500-plus-one-
halfthe-actual-costs-over-$500-or-as authorized by state law.

(2) The review body shall, whense practical, retain as part of the hearing record each item of physical
or documentary evidence presented and shall have the items marked to-shewwith the identity of
the person offering them same-and whether presented on behalf of a proponent or opponent.
Exhibits received into evidence shall be retained in the hearing file until after all appeal periods
have expired, at-which—time—the—exhibitswhen they may be released. Any physical evidence
presented at the public hearing shall be submitted to the review body secretary, distributed to
members, returned to the secretary, and shall become part of the record.

(3) The staff report and recommendation shall be included in the record.

(4) A-persen— The public shall have access to the record of the proceedings at reasonable times,
places, and circumstances. A-person-The public shall be entitled to make-purchase copies of the
record-at-the-persen’s-ewa-expense.

Mailed Notice.

(1) Addresses for a mailed notice required by this Code shall be provided by the applicants for land
use applications. The mailing list must be certified by the applicants as accurate and complete as
found on the most recent property tax assessment roll where the subject property is located. When
the property owner’s address is different on the tax rolls than the site address within the
notice area, the site address shall also be provided and notice mailed to the site resident. A
person whose name is not in the tax records at the time of-an application is fileding-of-an
application may receive notice if the person provides the Community Development Department
with the necessary address(es). Any deficiency in the form of notice prescribed in this section, or a
failure of a property owner to receive notice, shall not invalidate an action if a good faith attempt
was made to comply with the requirements of this Code for notice.

(2) The Director may provide notice to others that-who may be considered affected or otherwise
represent an interest that may be affected by the proposed development.

(3) The cost of notice mailings shall be included in the land use application fee.
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(4) Notice of a public hearing shall be sent by mail at least 20 days before the evidentiary public
hearing (or, if more than one hearing is allowed, 10 days before the first evidentiary public
hearing) and shall contain the following information:

(a) The reviewing body, the date, time, and place of the hearing.

(b) The street address or other easily understood geographic reference to the subject property.

(c) The nature of the application and the proposed use or uses which could be authorized.

(d) Where information may be examined and when and how written comments addressing
findings required for a decision by the review body may be submitted.

(e) A list of the applicable criteria from the ordinance and/or the plan that apply to the
application.

(H) A statement that faifure to raise an issue in a hearing, in person or by letter, or failure to
provide statements or evidence sufficient to afford the decision—decision-maker an
opportunity to respond to the issue precludes appeal to the Land Use Board of Appeals based
on that issue. : |

(g) The name of a City representative to contact and the telephone number where additional
information may be obtained.

(h) A statement that a copy of the application, all documents and evidence relied upon by the
applicant, and applicable criteria are available for inspection at no cost and copies will be
provided at reasonable cost.

(i) A statement that a copy of the staff report will be available for inspection at no cost at Jeast

] seven days beforepriorte the hearing and a copy will be provided at reasonable cost. '

(j) A statement that all interested persons may appear and provide testimony and that only those

making an appearance of record, either in person or in writing, shall be entitled to appeal.
| (k) A general explanation of the procedure for the-conducting efhearings. [Ord. 5446, 5/10/00]

1.410  Posted Notice. The-Development sites that are the subject of quasi-judicial public hearings shall be
posted umless otherwise noted in this Code. At the-diseretion-ef-the Director’s discretion, the
applicant may be responsible for providing a sign frame for the notice and also respensible-for posting
the notice at the correct time and location. The actual notice shall be provided by the City. The posting

[ shall eomply-withmeet the following requirements:

I (1) The notice shall be a-inimum-ofat least 2 feet by 3 feet.

abutting the property. (If no public street abuts the property, the notice shall be placed in-such-a

(2) The notice shall be posted in a location which-is-visible from a traveled public road or street
mannerso as to be generally visible to the public.)

| (3) The notice shall be posted for at least seven consecutive days prier-tobefore the first scheduled
public hearing on the matter.

(4) If the subject property is a corner lot, then two signs are required in locations defined in (2) above.

i (5) At least five days prier-tebefore any hearing (or decision made by the Director), an affidavit of
posting shall be filed with the Director.

(6) If the subject property is not properly posted as set forth in Section 2 or this section, the Director
may postpone the hearing may-be-postpened-by-the-Direstor-until such provisions are met.
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(7) The posted notice shall display the nature of the application and a telephone number for more
information. The posted notice shall also include a photocopy of the original mailed notice sent to
affected property owners.

1.420 Compliance and Waiver of Notice.

(1) Notice by mail shall be deemed given on the day the notice is deposited with the United States
Postal Service, first class postage, fully prepaid, for mailing to the addressee at the addressee’s Jast
known mailing address. Failure of the addressee to actually receive notice shall not invalidate the
proceeding if the City can demonstrate by affidavit that notice was given. The notice provisions of
this section shall not restrict the giving of notice by other means, including posting, newspaper
publication, radio and television.

(2) Posted notice is deemed given on the day the sign is first posted.

(3) The requirement for notice shall be deemed satisfied as to any person who, in any manner, obtains
actual knowledge of the time, place, and subject matter of the hearing prior thereto.

(4) Appearance and testimony or comment on the merits of the proposed action by any person at a
hearing, or submission by any person of written comment directed to the merits of the proposed
action at or prior to the hearing and after the proceeding was initiated, shall be deemed a waiver of
by such person of any defect in notice. {Ord. 5446, 5/10/00]

1.430 Challenges to Impartiality. A party to a hearing or a member of a review body may challenge the
qualifications of a member of the review body to participate in the hearing and decision regarding the
matter. The challenge shall be incorporated into the record at the time of the hearing.

1.440  Disqualification. No member of a review body shall participate in a discussion of the proposal without
! removing himself or herself from the bench er-and shall not vote on the proposal when any of the
following conditions exist:

‘ (1) Any-of the-followinghave-aA direct or substantial financial interest in the proposal by any ef the
following: the review body member or the member’s spouse, brother, sister, child, parent, father-
in-law, mother-in-law, any business in which the member is then serving or has served within the

] previous two years, or in—which—the-member—is—negetiating—for—er—has-an—arrangemen ¢

N =
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or-is otherwise in a position of

conflict of interest as determined by state law.
(2) The member has a direct private interest in the proposal.

(3) Any other valid reason for which the member has determined that participation in the hearing and
| decision cannot be in-as-impartial-manner.

1.450  Participation by Interested Officer or Employees. No officer or employee of the City who has a
financial or other private interest in a proposal shall participate in discussion with or give an official
opinion or staff report to the review body on the proposal without first declaring for the record the
nature and extent of such interest. '

Staff Comments: This section was confusing and did not describe what “ex parte contact " meant. Staff proposes

replacing the current language with language from another jurisdiction that more clearly outlines what ex parte
contact means and what process must be followed when declaring an ex parte contact.
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1.460 Ex Parte Contacts. A member of a review body should limit communication, directly or indirectly,
with any person interested in the outcome concerning the decision or action pending before the
review body. “Person interested in the outcome” means a person who has some concern, inferest
in, or relationship to the decision or action pending before the review body. Should such
communication occur, at the beginning of the first hearing after which the communication
occurs, the member of the review body shall:

(1) Publicly announce the content of the communication and provide any person an opportunity
to rebut the substance of the communication; and

2) If the communication was in wntten or tanglbie form, place a copy of the communlcatmn

If such contacts have not impaired the member’s impartiality or ability to vote on the matter, the
member shall so state and shall participate or abstain in accordance with the following section.

1.470 Abstention or Disqualification.

(]} An abstaining or disqualified member of the review body may be counted for purposes of forming
a quoram. A member who represents personal interest at a hearing may do so only by making full
disclosure of his or her status and position at the time of addressing the review body and
physically removing himself or herself from the proceedings.

(2) If a quorum of a review body abstains or is disqualified, all-at least enough members present-afier
to achieve a quorum shall stateing their reasons for abstention or disqualification and shall, by so
doing, be requalified and proceed to resolve the issues.

(3) A member absent during the presentation of evidence in a hearing may not participate m the
| deliberations or final decision regarding—on the matter of the hearing unless the member has
reviewed the evidence received and so states on the record.

1480  Burden and Nature of Proof. The burden of proof is upon the prepenent-applicant or appellant. The

more drastic the change or the greater the impact of the proposal in the area, the greater is the burden

. The proposal must be supported by proof that it conforms to the applicable

provisions of this Code especially the specific criteria set forth for the particular type of decision under
consideration.

1.490  Hearing Procedures. Hearing procedures will depend in part on the nature of the hearing. The following
may be supplemented by appropriate rules announced by the presiding officer:

(1) The presiding officer will state the case and call the public hearing to order, informing those
present that testlmony and evidence is to be directed towards the applicable criteria for the case
and that failure to raise an issue accompanied by statements of evidence sufficient to afford the
decision-makers and other parties an opportunity to respond to the issue precludes appeal to the

| Albany Development Code 1-25 August2009January, 2010



EXHIBIT A New language is shown in bold and deleted language in strikethrough.
Staff comments in italics are not amendments and will be removed.

State Land Use Board of Appeals on that issue. The presiding officer may establish the time
allowed for the-presentation of information.

(2) Any objections on jurisdictional grounds shall be noted in the record.

(3) Any abstentions or disqualifications shall be determined. Members shall announce all conflicts of
interest and shall disclose the time, place, and nature of any ex-parte contacts they have had.
Parties to the case shall have the opportunity to rebut any information contained in the ex-parte
contact.

(4) The review body may view the area under consideration for purposes of evaluating the proposal,
but shall state the place, time, manner, and circumstances of such viewing in the record.

(5) The presiding officer at the hearing may take official notice of known information related to the
issue, such as provisions of federal or state law, or of an ordinance, resolution, official policy or
charter of the City.

(6) Matters officially noticed need not be established by evidence and may be considered by the
review body in the determination of the matters. Parties requesting official notice shall do so on
the record.

(7} Presentation of staff report, including a list of the criteria applying to the issue(s) being heard. City
staff may also present additional information whenever allowed by the presiding officer during the
proceedings.

(8) Presentation of information by the applicant or those representing the applicant.
| (9) Presentation of evidence or inquiries by those persens-who support the proposed change.
| (10) Presentation of evidence or inquiries by those persens-who oppose the proposed change.

| (11) Presentation of evidence or inquiries by those persens-who do not necessarily support or oppose
the proposed change.

(12) If additional documents or evidence are provided in support of an application, any party shall,
upon request, be entitled to a continuance of the hearing to allow for adequate preparation of
rebuttal. Such a continuance shall not be subject to the limitations of ORS 227.178.

(13) Only the applicant shall have the right to present rebuttal testimony. If the presiding officer allows
rebuttal by an opponent, the proponent or applicant shall have a right to an additional and final
rebuttal.

(14) The presiding officer may approve or deny a request to ask a question from a person attending the
hearing. Unless the presiding officer specifies otherwise, the presiding officer will direct the
question fo the person who has submitted testimony.

(15) At the close of presentation of information the presiding officer shall declare that the bearing is

| closed unless, before-prierte the conclusion of the initial evidentiary hearing, any participant has
requested an opportunity to present additional evidence, arguments, or testimony regarding the

! application. The local hearings authority shall grant such a request by continuing the public
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hearing pursuant to paragraph (a) of this subsection, or leaving the record open for additional
written evidence, arguments or testimony pursuant to paragraph (b) of this subsection.

(2)

®)

(c)

(d)

(e)

If the hearings authority grants a continuance, the hearing shall be continued to a date, time
and place certain at least seven days from the date of the initial evidentiary hearing. An
opportunity shall be provided at the continued hearing for persons to present and rebut new
evidence, arguments, or testimony. If new written evidence is submitted at the continued
hearing, any person may request, prior to the conclusion of the continued hearing, that the
record be left open for at least seven days to submit additional written evidence, arguments or
testimony for the purpose of responding to the new written evidence.

If the hearings authority leaves the record open for additional written evidence, arguments or
testimony, the records shall be left open for at least seven days. Any participant may file a
written request with the local government for an opportunity to respond to new evidence
submitted during the period the record was left open. If such a request is filed, the hearings
authority shall reopen the record pursuant to subsection (¢) of this section.

A continuance or extension granted pursuant to this section shall be subject to the limitation
of ORS 227.178, unless the continwance or extension is requested or agreed to by the
applicant.

Unless waived by the applicant, the hearings authority shall allow the applicant at least seven
days after the record is closed to all other parties to submit final written arguments in support
of the application(s)at. The applicant’s final submittal shall be considered part of the record,
but shall not include any new evidence. This seven-day period shall not be subject to the
limitations of ORS 227.178.

When the hearings authority reopens a record to admit new evidence, arguments or
testimony, any person may raise new issues that relate to the new evidence, arguments,
testimony or criteria for decision-making which apply to the matter at issue.

(16) For the purposes of this section:

(2)

(b)

“Argument” means assertions and analysis regarding the satisfaction or violation of legal
standards or policies the propoment believesd relevant by—the—propenent-to a decision.
“Argument” does not include facts.

“Evidence” means facts, documents, data or other information offered to demonstrate
compliance or noncompliance with the standards the proponent believesd-by-the-propenent
to be relevant to the decision.

(17) When the hearing has ended, the review body may openly discuss the issue and may further
question a person submitting information or staff if opportunity for rebuttal is provided.

(18) If the hearing is closed, it shall be reopened only upon a majority vote of the review body. [Ord.
5446, 5/10/00]
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DPECISION

1.500 Findings. The review body shall make a decision and adopt findings based upon the information
accompanying the application, staff report, and/or evidence presented at the hearing. The findings shall
address:

(1) Applicable Development Code criteria.

(2) For approval, a statement of the facts establishing compliance with each applicable policy or
| criteria. For denial, a statement of the facts establishing non-compliance with any-one or more
required policy or criteria.

i (3) Concluding statement(s) to approve or deny.

1.503 Final Decision. Unless a local ordinance specifies that the decision becomes final at a later time than
| defined in this section, a decision becomes final when: (a) when-it is reduced to writing, bears the
necessary signatures of the decision maker; and (b) if written notice of the decision is required by law,

when written notice of the decision is mailed to persons entitled to notice. [Ord. 5475, 4/11/01]

1.510 Notice of Decision.

(1) Within five days of final action on a Jand use application, the Director shall provide written notice
of the decision to the applicant and any other parties entitled to notice. The notice shall state the
effective date of the decision, describe the right of appeal, and summarize the reasons for the

| decision and any conditions of approval, or indicate where such can be reviewed in detail.

(2) The City shall take final action on all land use requests that are wholly within the authority and
control of the City within 120 days from the date the application is deemed complete. However, by
agreement with the applicant, this deadline may be extended for-any-reasonable-length-of timeas
set out in ORS 227.178. The 120-day period set out in ORS 227.178 does not apply to an
amendment to an acknowledged comprehensive plan or land use regulation or adoption of a new
land use regulation that was forwarded to the Director of the Department of Land Conservation
and Development under ORS 197.610 (for legislative changes). [Ord. 5446, 5/1 0/00}

APPEALS

1.520 Appeal Procedures.

(1) See ADC 1.330(5) for appeals of Type I-L limited land use decisions.

(2) See ADC 1.350 (5) for appeals of a Type II land use decision. An-affected-party-may-request-a
sublic-hearing-on-ateptative land-use-decision-made-bystatf-under-the TPype-H-procedure—Atthe

> c
..... ha-botore-the PeaLtTo Ty LT . e a¥e 3
) ’ % : -

(3) Any person who submitted written comments during a comment period or testified at the
public hearing has standing to Aappeal a Type IIl decision of the Planning Commission,
Hearings Board, or Landmarks Advisory Commission may-be-appealed-to the City Council by-an
affected-party by filing a Notice of Appeal within ten days from the date the City mails the notice
of decision. [Ord. 5475, 4/11/01]
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1.530

1.540

1.550

1.560

4

&)

(6)

Within the appeal period, the City Council, acting upon the recommended action of the City
Manager or upon its own motion, may order a de novo review of any lower level decision. Sueh
This review shall be conducted in accordance with appeal procedures as-specified herein.

For any appeal proceeding, the Director shall cause notice to be provided in the same manner as
provided-for the original decision, to those testifying and to any other parties to the proceedings
who request notice in writing.

A decision of the City Council may be appealed by persons with standing to the Land Use Board
of Appeals (LUBA) by filing a notice of intent to appeal to LUBA not later than 21 days after the
decision becomes final. [Ord. 5446, 5/10/00; Ord. 5475, 4/11/01]

Requirements of Notice of Appeal. A Notice of Appeal shall contain:

€]
&)

3
@

An-ildentification of the decision sought to be reviewed, including the date of the decision.

A statement of the interest of the person seeking review and that he/she was a party to the initial
proceedings.

The specific policy or criteria relied upon for review.

If de novo review is requested, a statement summarizing the new evidence that will be offered and
the criteria to which it will relate.

Scope of Review. The reviewing body shall determine the scope of review on appeal to be one of the

following:

(1) Restricted to the record made on the decision being appealed.

(2) Limited to such issues as the reviewing body determines necessary for a proper resolution of the

3)

matter.

A de novo hearing on the merits.

Review on the Record.

(1

(2

)

The reviewing body may hear the entire matter on the record or it may admit additional testimony
and other evidence in a de novo hearing.

When the reviewing body requests a review on the record, the record shall include:

(a) A factual report prepared by the Community Development Director.

(b) All exhibits, materials, pleadings, memoranda, stipulations, and motions submitted by any
party and received or considered in reaching the decision under review.

(¢) The minutes of the hearing.

The reviewing body may make its decision based only upon the record, or may grant the right of
oral argoment; to all affected parties, buf not the introduction of additional evidence.

De Nove Hearing. “De novo hearing” shall mean a hearing by the review body as if the request had not
been previously heard and as if no decision had been rendered, except that all testimony, evidence, and
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other material from the record of the previous consideration may be included in the record of the
review.

1.570 Review Body Decision. Upon review, the reviewing body may affirm, remand, reverse, or modify in
whole or in part a determination or requirement of the decision that is under review. When the
reviewing body modifies or renders-a-decision—that-reverses a decision of the reviewing body, the
reviewing body shall set forth its findings and state its reasons for taking the action. When the
reviewing body elects to remand the matter back to the previous review body for such further
consideration as the reviewing body deems necessary, it may include a statement explaining the error
found to have materially affected the outcome of the original decision and the action necessary to

| rectify such error.

LEGISLATIVE PROCESS
1.580 Initiation.

(1) The City Council may make changes in the Comprehensive Plan or Development Code provisions
and designations by legislative act where such changes affect a large number of persons,
properties, or situations and are applied over a large area.

| (2) The City Council, Planning Commission, Landmarks Advisory Commission, or #he-Community
Development Director may initiate a review on any legislative matter.

l (3) Any property owner or resident of the City may request that the Planning Comumission fe-initiate a
review of any legislative matter (such as an amendment to the Development Code text). The
Planning Commission shall review the proposal and determine whether the proposal warrants
processing as a legislative amendment.

1.590 Procedure. Legislative land use applications are processed as a legislative Type IV procedure.
1.600 Hearing Notice.

(1) The Director may inform persons believed to have a particular interest and provide the general
public with reasonable opportunity to be aware of the hearings on the proposal.

(2) Notice shall be published in the Albany Democrat-Herald at least one weck prior-tobefore the
hearing and additionally as may be required by state law for a particular proceeding.

(3) Published notice shall include the following information:

(a) The reviewing body, the date, time, and place of the hearing;
(b) The nature of the proposed amendment; and
I (c) The name and telephone number of the staff member to contact for more information.

1.610 Hearing Procedures. Interested persons may submit written recommendations and comments n
advance of the hearing and this information shall be available for public inspection. At the hearing,
written recommendations and other information will be received and oral statements will be permitted.
The presiding officer may establish a time limit for presentation of information.

1.620 Planning Commission Recommendation. In preparing its recommendation to the City Council, the
Planning Commission shall do the following:
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1.630

1.640

1.650

(1) FEvaluate the proposal based on the relevant Development Code criteria.
(2) Prepare a recommendation and make findings in support of such recommendation.

Citv Council Action.

(1) In reaching a decision on a legislative matter, the Council shall adopt findings applicable to the
relevant policies and criteria in support of the decision.

(2) The City Council may:
(a) Enact, amend or defeat all or part of the proposal under consideration, or
(b) Refer some or all of the proposal back to the Planning Commission, Hearings Board, or

Landmarks Advisory Commission for further consideration.

Notice to the Departinent of Land Conservation and Development (DI.CD) on Legislative Matters.

(1) The Director shall notify the DLCD for adoption of or amendment to the Comprehensive Plan, the
Development Code, or any other land use regulation. The notice shall be provided at least 45 days
before the first evidentiary hearing on adoption and the-netice-shall contain information sufficient
to inform the Department as-teabout the effect of the proposal.

(2) If the City determines that the statewide goals do not apply to a particular proposed amendment or
new regulation, notice under subsection (1) of this section is not required. In addition, the City
may consider an amendment or new regulation with less than 45 days notice if the City Council
determines that there are emergency circumstances requiring expedited review. [Ord. 5446,
5/10/00]

Decision Notice Requirements.

(1) Within five working days following adoption of an amendment or new land use regulation, the
Director shall forward to the DLCD a copy of the adopted text and findings and notify the
Department of any substantial changes that may have occurred in the proposal since any previous
notification to the Department.

(2) Within five working days, the Director shall also notify any person who participated in the
proceedings leading to the decision. Such-The notice shall briefly describe the final action taken,
state the date and effective date of the decision, and explain the requirements for appealing the
action under ORS 197.830 to 197.845.

Staff Comments: There is a different appeal process for decisions made while in the state mandated review
process called “periodic review.”

1.660

Appeal. A legislative land use decision not related to periodic review may be appealed to the Land
Use Board of Appeals. Persons who participated in periodic review as outlined by state law, may
appeal or object to a legislative land use decision made as part of periodic review to the
Department of Land Conservation and Development as outlined in Oregon Administrative Rules
660-125-0140.

| GACurrenti2009\094c03\pe. nov3G\Article 1.exh.a.decl4.docx

} Albany Development Code 1-31 Angast2009January, 2010



EXHIBIT B

New text is bold and deleted text is strilethrough.
Staff comments in italics are not amendments and will be removed.

ARTICLE 4
COMMERCIAL AND INDUSTRIAL ZONING DISTRICTS

Staff Comments: The City has received noise complaints from residents that live near a couple of existing bars.
While noise is particularly a concern with new outdoor seating areas in several locations, there is periodic
noise until closing when people go outside to smoke and converse, and then leave and go fto their cars, often
parked in front of residences. Staff reviewed the zone purpose statements fo determine where it is appropriate to
allow “night life” out vight. The City proposes the following changes to help balance the desire for great
neighborhoods and a strong business environment.

4.020

The zoning is not proposed to change. If your property is already developed, your property would likely
not be affected.

Due to the different hours and impacts of eating and drinking establishments near residential
neighborhoods, the City is proposing lo separate the “restaurant” use category inlo Iwo use
categories: 1 - restawrants, and 2 - taverns, bars, breweries, and nighiclubs. (See the proposed
language in Article 22.) Before 2003, these uses were in separate categories in the Development Code.

In the NC and IP zones, all new restaurants would be allowed as before through site plan review (staff
level review). For new taverns, bars, breweries or night clubs the process is proposed to change from
site plan review (staff level review) fo a conditional use Type Il review (a neighbor can request a public
hearing and the Planning Commission is the decision maker).

Establishment of Commercial and Industrial Zoning Districts. In order to regulate and segregate the
uses of lands and buildings and to regulate the density of development, the following commercial and
industrial zoning districts are created:

0]

OP — OFFICE PROFESSIONAL DISTRICT. The OP district is intended to provide a vertical or
horizontal mix of professional offices, personal services, live-work, residential and limited
related commercial uses in close proximity to residential and commercial districts. The limited
uses allowed in this district are selected for their compatibility with residential uses and the
desired character of the neighborhood. OP is typically appropriate along arterial or collector
streets as a transitional or buffer zone between residential and more intense commercial or
industrial districts.

(2) NC - NEIGHBORHOOD COMMERCIAL DISTRICT. The NC district is intended primarily for

3)

“

small areas of retail establishments serving nearby residents’ frequent needs in convenijent
locations. The NC District is typically appropriate for small clusters or service centers located at
intersections within residential neighborhoods. Businesses should fit into the residential pattern
of development and not create land use, architectural or traffic conflicts. Generally, uses located
within NC Districts should have as their primary market area the population within a one-half
mile radius.

CC — COMMUNITY COMMERCIAL DISTRICT. The CC district recognizes the diversity of
small to medium-scale businesses, services and sites mostly located on arterial streets and
highways. Design guidelines, building location and front-yard landscaping will provide a
coordinated and enhanced community image along these major transportation corridors as they
develop or redevelop. Sound and visual buffers should be used to mitigate impacts on nearby
residential areas.

RC — REGIONAL COMMERCIAL DISTRICT. The RC district is intended primarily for
developments that serve the wider Albany region. RC allows a wide range of retail sales and
service uses, and is typically appropriate for developments that require large sites near Interstate
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5. Design guidelines, building location and front-yard landscaping will provide an enhanced
community image along major transportation corridors. These uses often have significant
impacts on the transportation system. Sound and visual buffers may be required to protect nearby
residential areas. RC districts may not be appropriate in all locations.

TD — TRANSIT DISTRICT. The TD district is intended primarily for regional transit facilities
and related uses. This district is suitable as a major office employment center because of easy
access 1o mass transit. Mixed-use development including a multi-modal transportation facility, a
park-and-ride facility, and office space should be developed within this district.

IP — INDUSTRIAL PARK DISTRICT. The IP district is intended primarily for light
manufactoring, high-tech, research and development, institutions and offices in a quality
environment. Uses are characterized by attractive building architecture and landscaped yards and
streetscapes, and the absence of objectionable external effects. The district is designed for
industrial and business parks containing offices together with clean, non-polluting industries. IP
is located along or near highly visible corridors to provide a positive image and a transition to
residential or natural areas from heavier industrial uses.

SCHEDULE OF PERMITTED USES

Schedule of Permitted Uses. The specific uses listed in the following schedule are permitted in the

zones as indicated, subject to the general provisions, special conditions, additional restrictions, and
exceptions set forth in this Code. A description of each use category is in Article 22, Use Categories
and Definitions. The abbreviations used in the schedule have the following meanings:

Y
S

CcuU

Yes; use allowed without review procedures but may be subject to special conditions.

Use permitted that requires a site plan approval prior to the development or occupancy of the
site or building,

Use considered conditionally under the provisions of Sections 2.230-2.260, Type I
procedure {Planning Commission hearing scheduled).

CUIl Conditional Use approval required, Type I procedure (neighbors can request a hearing)

PD
N

Use permitted only through Planned Development approval.
No; use not allowed in the zoning district indicated.

X/X Some zones have two abbreviations for a use category (ex. Y/CU). Refer to the special condition
to determine what review process is required based on the details of the use.

A number opposite a use in the “special conditions” column indicates that special provisions apply to
the use in all zones. A number in a cell particular to a use and zone(s) indicates that special provxsmns
apply to the use category for that zone(s). The conditions are found following the schedule, in Section
4.060. [Ord. 5555, 2/7/03]

SCHEDULE OF PERMITTED USES

Use Categories (Se.e értlcle 22 for Spec. oP cc RC D ip LI HI
use category descriptions.) Cond.

Restaurants, no drive-thru 25 CUHIL S S S S S N N
w/ drive-thru or mostly delivery N CuU-10 S S N CU N N
Taverns, Bars, Breweries, :

Nightclubs 25 cun S| 8 | 8
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SPECIAL CONDITIONS

4.060 General. Where numbers appear in the “Special Conditions” column or in a particular cell in the
Schedule of Permitted Uses, the corresponding numbered conditions below shall apply to the
particular use category as additional clarification or restriction:

(10) Restaurants in the NC zope. Drive-through restaurants are allowed in NC provided there are no
more than two drive-through windows, and there is no speaker service (for ordering).

(25) Hours of eperation. Hours of operation for establishments or outdoor seating areas within
300 feet of a residence may be restricted through conditions of approval to be compatible
with neighbors.

G:\Current\ 2009\09dc03\pe.nov3ARTICLE 4.decl4.docx
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ARTICLE 5
MIXED USE VILLAGE CENTER ZONING DISTRICTS

* Staff Comments: The City has received noise complaints from residents that live near a couple of existing bars.
While noise is particularly a concern with new outdoor seating areas in several locations, there is periodic
noise until closing when people go outside to smoke and converse, and then leave and go to their cars, ofien
parked in front of residences. In addition, the purpose statements of several zoning district encourage
compatibility between residential and non-residential uses. The City proposes the following changes to help
balance the desire for great neighborhoods and a strong business environment.

5.030

The zoning is not proposed to change. If your property is already developed, your property would likely
not be affected.

Due to the different hours ond impacts of eating and drinking establishments near residential
neighborhoods, the City is proposing to separate the “Testaurant” use cafegory inte two use
categories: 1 - restauronis, and 2 - taverns, bars, breweries, and nightclubs. (See the proposed
language in Article 22.) Before 2003, these uses were in separate categories in the Development Code.

In the MS, MUC, MUR, and WF zones, all new restaurants would be allowed as before through site
plan review (staff level review). For new taverns, bars, breweries or nightclubs the process is proposed
10 change from site plan review (staff level review) to a conditional use Type II review (a neighbor can
request a public hearing and the Planning Commission is the decision maker).

In the ES zone, new restaurants are proposed to be allowed through a conditional use Type II review (a
neighbor can request a public hearing and the Planning Commission is the decision maker). New
taverns, bars, breweries or nightclubs are proposed fo be allowed through a conditional use review that
requires a public hearing.

Establishment of Village Center Zoning Districts. In order to implement the mixed-use and livability
concepts in the Town Center and Albany Comprehensive Plans, the following zoning districts are
created:

(1) HD — HISTORIC DOWNTOWN DISTRICT. The HD district is intended primarily for a dense
mixture of uses with an emphasis on entertainment, theaters, restaurants, night Jife and specialty
shops. High-density residential infill on upper floors is encouraged, as is the continued presence
of the government center and supporting uses.

(2) CB~DOWNTOWN CENTRAL BUSINESS DISTRICT. The CB district is intended primarily
for retail and services that support Historic Downtown businesses and residents. Mixed uses are
encouraged both horizontally and vertically. High-density residential infill, especially on upper
floors, and office employment are both encouraged.

(3) MUR — MIXED USE RESIDENTIAL DISTRICT. The MUR district is intended primarily to
create a residential district that allows a mixture of neighborhood commercial uses that meet the
daily needs of area residents. [Ord. 5673, 6/27/2007]

(4) WF — WATERFRONT DISTRICT. The WF district is intended transition Albany’s Willamette
River waterfront into a vibrant center characterized by a variety of housing choices and a
mixture of housing, office, and retail uses. Development and design standards will result in

great neighborhoods, a pedestrian friendly environment and an enhanced community image.
[Ord. 5635, 1/11/2006]

(5) LE - LYON-ELLSWORTH DISTRICT. The LE district is intended primarily as a location for
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development that serves the Historic Downtown district and Downtown Central Business
district. This district is the most desirable location in the Central Albany area for parking
structures with ground-floor commercial uses.

MS — MAIN STREET DISTRICT. The MS district is intended primarily as an employment
center with supporting commercial and retail services for residents and employees in the area.
Retail, restaurant or night uses that impact surrounding residences are discouraged.

ES — ELM STREET DISTRICT. The ES district is intended primarily to provide enough land
for Albany General Hospital and associated medical uses while maintaining compatibility with
adjacent residences in scale and design. Light commercial and personal services are encouraged
to serve the nearby residents. Removal of existing residences and landscapes is discouraged.
New parking facilities should be underground or completely screened. Only the amount of
parking that is necessary should be allowed for uses in this district, to minimize the amount of
land consumed by parking.

PB — PACIFIC BOULEVARD DISTRICT. The PB district is intended as an auto-oriented
commercial arca along Pacific Boulevard in the Central Albany area. Design guidelines and
front-yard landscaping will provide a coordinated look and enhance the community image along
this major corridor as it develops or redevelops. Sound and visual buffers should be used to
protect nearby residential areas.

MUC -~ MIXED USE COMMERCIAL DISTRICT. The MUC zoning district is intended
primarily to provide a mix of convenience commercial, personal services, offices and medium
density residential uses, The district would typically be anchored by a grocery store, and may
include a mix of smaller retailers, offices, live-work units and residences. The MUC district is
easily accessible to nearby residences, and commercial uses are compatible in scale and design
with adjacent neighborhoods. Uses in the MUC zone will serve area residents and should not
draw from the region. [Ord. 5556, 2/21/2003; Ord. 5577, 7/28/2004; Ord. 5555, 2/7/2003)

5.060 Schedule of Permitted Uses. The specific uses listed in the following schedule are permitted in the

zones as indicated, subject to the general provisions, special conditions, additional restrictions, and
exceptions set forth in this Code. A description of each use category is in Article 22, Use Categories
and Definitions. The abbreviations used in the schedule have the following meanings:

Y
S

Cu
CUll

PD
N

Yes; use allowed without review procedures but may be subject to special conditions.

Use permitted that requires a site plan approval prior to the development or occupancy of the
site or building.

Use considered conditionally under the provisions of Sections 2.230-2.260, Type Il
procedure (Planning Commission hearing scheduled).

Use considered conditionally, Type II procedure (neighbors can request a hearing).

Use permitted only through Planned Development approval.

No; use not allowed in the zoning district indicated.

SCHEDULE OF PERMITTED USES

Use Categories (See Article 22 for | Spec.
use category descriptions.) Cond.

CB| LE | PB

Restaurants, no drive-thru 23 S S S
with drive-thru or mostly delivery N S S
Taverns, Bars, Breweries, 23 S S S

Nightclubs
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SPECIAL CONDITIONS

5070  General. Where numbers appear in the “Special Conditions” column or in a particular cell in the
Schedule of Permitted Uses, the corresponding numbered conditions below shall apply to the
particular use category as additional clarification or restriction:

(23) Hours of operation. Hours of operation for establishments or outdoor seating areas within
300 feet of a residence may be restricted through conditions of approval to be compatible
with neighbors.
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ARTICLE 11
LAND DIVISIONS AND PLANNED DEVELOPMENTS

Staff Comments: Only three sections of this Article are being reviewed at this time: 11.060, 11.080, and
11.180(3).

Two residential developers have requested the City consider allowing an extension to subdivision
approvals due to the poor economy.

Oregon’s recession started in January, 2008 In Oregon, the recession was still impacting housing and
manufacturing in the third quarter of 2009." Housing and financial markets ave still exerting downward
pressure on the national and state economies.

According to the March 2009 Oregon Economic and Revenue Forecast, prepared by the Oregon Office of
Economic Analysis, housing starts in the State of Oregon declined 48% between 2008 and the peak in
2006-2007, with housing starts estimated to drop another 47% between 2008 and 2009. In the September
Jorecast, Oregon’s housing starts were raised for 2009 and 2010 because residential permits have been
higher than expected in the first half of 2009. That said, the third quarter forecast notes that “housing
starts will remain below their historical average until 2013 as the industry continues to work off its excess
oversupply and consumer demand returns.”

Albany’s construction permits reflect the state’s decline. In 2008, the number of new residential building
permits was only 46% of permits (136 units) issued in 2006-2007 (336 wnits average). In 2009, new
residential building permits fotaled 103 through October, which is only 31% of those issued in 2006-
2007. (See Attachment 1 to the staff report.)

Extensions in other cities: The extension to land use approvals in other Oregon communities range from
0 to 7 years. Portland approved an extension for developments approved between May, 20006 and
December, 2008 to be valid until June, 2012. This created extensions that range from 6 months to 3 years
depending on when the application was submitted.

Proposal: The City Council discussed extensions to land use approvals at their August 12 and August 26,
2009 meetings after hearing from two developers, a few residents, and staff. The Council acknowledged
the impact of the recession on the housing and construction industry and gave direction to consider a
one-time extension to land use approvals issued between specific time periods.

After evaluating Oregon’s housing and construction forecasts and the City’s permit and land use
application data and approval dates, staff proposes an extension be considered for projects approved
berween in Jonuary 1, 2007, and December 31, 2008, (See Attachment 2, Land Use Approvals, 2005-
2009.) ‘

The Planning Commission discussed extensions at their November 30, 2009 hearing and recommend that
an extension be granted for projects approved between January 1, 2007 and June 30, 2008 be extended to
June 30, 2011.

1 Oregon Office of Economic Analysis, Oregon Economic and Revenue Forecast, September, 2009, p.33.
2 Ibid., pA2.
| 3 1bid, p.49.
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11.060  Expiration Dates. City approval of a tentative subdivision or partition plat will expire after three
years if a final plat is not submitted for approval or the applicant has not installed and/or
bonded for all public improvements related to the project.

If the final decision became effective between January 1, 2007, and June 30, 2008, any
approval that would expire prior to June 30, 2011, will be extended to June 30, 2011.
[Ord. 5475, 4/11/2001]

Once city approval is granted for a final plat, it must be recorded within 45 days with the Linn
or Benton County Records Division unless an extension is approved by the City and the County
| Surveyor’s Office.

Staff Comments: Discussion at the August 12 and August 26 City Council meetings regarding the
economy concluded that it was NOT necessary to grant extensions to phased subdivisions, which
currently have a five-year approval period. There was concern that subdivision approvals beyond five
years may not meet local, state or federal standards on a variety of issues, such as water quality and
wetlands.

Between 2005 and 2009, three phased subdivisions were approved. (See Attachment 2.)

o Somerset Meadows in East Albany, was approved 7/11/2005. The final plat for Phase 3 was
submitted. Phases 4 through 6 have not been submitted.

s Henshaw Farms, a 109-acre development approved 1/30/2006. According to the developers, due to
economic reasons, this project will need five years beyond the expiration date of 1/30/2011 to plat all
phases.

e North Creek (formerly Albany Heights) on the SW corner of Crocker and Valley View was approved
5/7/2007. The first phase was recently platted. It is unknown whether they will be able to submit the
final plat for the final two phases by May, 2012.

During the initial public input period, we received an October 22, 2009, letter from John O-‘Neil of
Metropolitan Land Group. He represents the owners of Henshaw Farms. (See Attachment 3 to the staff
report) The phased subdivision will expire on 1/30/2011. While he says they have not reached agreement
with the Division of State Lands regarding wetlands on the site, it is the “dire state of the home building
industry” that warrants a mechanism to allow for extensions fo existing subdivision approvals. He
specifically has asked that the City consider granting a temporary, one-time, S-year approval to the
Henshaw Farms phased subdivision, out to 2016. This time frame would allow for the market to return to
a healthy and viable state.

While the housing industry has been greatly affected by the economy, the last sentence of 11.070 would
likely require modifications to approved plans to avoid conflicts with changes in the Comprehensive Plan.
The City is close to adopting an updated Transportation System Plan and in 2010 will update the
Comprehensive Plan policies regarding natural resources, including wetlands. Staff expects that new
regulations and policies will warrant modifications to the Henshaw Farms subdivision.

Proposal. Staff proposes no changes to the five-year approval period. We propose changing the word
“staged” to “phased,” which is more commonly used. Secondly, when the original one-year approval
was extended to three years in 11.060 in 2001, the reference to one-year in the second paragraph below
should have been changed to three years. We propose making this change now.

| Albany Development Code 11-2 Angust-2009January, 2010



EXHIBIT D New language is shown in bold and deleted language in strikethrough.
Staff comments in italics are not amendments and will be removed.

11.070  Staged-Phased Subdivision Development. When an applicant desires to develop and record in
stages-final subdivision plats covering portions of an approved tentative plat in phases, the City
may authorize a time schedule for platting and otherwise developing the various stages-phases
in periods of time in excess of one year.

| In no case shall the total time period for all stages-phases be greater than five years without
resubmission of the tentative plat. Each stage that is se-platted and developed shall conform to
the applicable requirements of this title. Portions platted after the-passage-of-one-yearthree
years may be required to have modifications to avoid conflict with any changes in the
Comprehensive Plan or implementing regulations.

Staff Comments: A resident has asked that the City require more measurable criteria for land divisions
and remove subjective wording like “under the circumstances.”

Questions regarding this section also arose during review of the Thornton Lake Estates subdivision. In
particular, the iraffic signal at US20/North Albany Road was projected to meet City performance
standards, but it was questionable about whether it met ODOT standards. The findings for the project
concluded that Council could approve the project regardless of whether or not the ODOT standard was
met if they believed the proposed plan was the best possible “under the circumstances.” The basis for the
requested change fo this section appears to be the belief that inclusion of the phrase “under the
circumstances” makes interpretation of the criteria too subjective and allows for approval of projects
that do not fully meet one or more ADC standards.

There are two basic approaches regarding review criteria, without much room in the middle. One
approach is to develop a rigid and comprehensive set of Development Code standards and then adopt
application review criteria that require full and complete compliance with those standards. Under those
circumstances the review of an application essentially becomes a pass/fail test, and there is little or no
room for the use of subjective judgment by decision makers. While this approach can reduce some of the
controversy that occurs during the review of applications, it is a two-edged sword: applications with wide
support may have to be denied over what will often appear to be minor noncompliance issues, and
decision makers can be forced to approve flawed projects that still manage (through an unintended
loophole or omission) fo meet the specific pass/fail language contained in development code standards
and the application review criteria. The second approach is to develop a slightly less rigid set of
Development Code standards and adopt application review criteria that provide for the use of some level
of subjective judgment by decision makers. This approach provides the local jurisdiction with the most
flexibility when reviewing applications. However, as we have so ofien seen in the recent past, that
Slexibility will often lead to increased levels of controversy during the review of applications. The City’s
Development Code and application review criteria currently follow the second approach.

Staff has considered this request and determined that land use is subjective. Staff concludes it would be a
mistake to make this particular transportation review criteria objective and removing all flexibility and
subjective judgment of the decision makers. No changes are proposed at this time.

11.180  Tentative Plat Review Criteria. Approval of a tentative subdivision or partition plat will be
granted if the review body finds that the applicant has met all of the following criteria which
apply to the development:

(3) The proposed street plan affords the best economic, safe, and efficient circulation of traffic
possible under the circumstances.
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ARTICLE 22
USE CATEGORIES AND DEFINITIONS

Staff Comments: The City has received noise complaints from residents that live near a couple of existing bars.
While noise is particularly a concern with new outdoor seating areas in several locations, there is periodic
noise until closing when people go outside to smoke and converse, and then leave and go to their cars, often
parked in front of residences.

In this Article of the Code, we propose to separate restaurants into two use categories: restaurants and
bars/taverns/breweries/nightclubs. Prior to 2003, restaurants and bars/taverns were considered

different use types in the Development Code. Prohibition of minors is proposed as the way to distinguish the
iwo uses.

Oregon Administrative Rules outlines when a business must post a “Minors are prohibited” signs.
These signs are assigned when a business gels its liquor license. In general, minors may not be in a
room or area where there is entertainment which is often found in a drinking environment. There are
different types of minor posting signs: the entire premises may be posted to prohibit minors, or a
business or portion of a business may be posted to prohibit minors for some or all of the operating
hours. Staff feels that using the “minors are prohibited” signs suffices to distinguish between
restaurants and taverns, bars, breweries, and nightclubs.

This will help balance the desire for great neighborhoods and a strong business environment.
22.130  Restaurants

(1) Characteristics. Restaurants are primarily involved in the sale of food and/er-beverages to the
general public. Businesses may also provide beverages and entertainment in addition to food
sales.

(2) Accessory Uses. Accessory uses may include offices, storage of goods and packaging of goods
for sale on site, and parking.

(3) Use Examples. Types of uses include, but are not limited to: cafes and delicatessens; restaurants
with sit-down, carry-out, and fast food (with or without drive-through window);-taverns:bars-and
aight-clubs. :

(4) Exceptions. Food sales at events and entertainment centers are accessory uses to the primary use

type.
22,155 Taverns, Bars, Breweries, Nightclubs
(1) Characteristics. A business or part of a business that sells alcoholic beverages to be
consumed on the premises, and which prohibits minors for a portion of the operating hours
per Oregon Administrative Rules (845-006-0340) as established by the Oregon Liquor

Control Commission. Businesses may also provide entertainment.

(2) Accessory Uses. Accessory uses may include offices, storage of goods and packaging of
goods for sale on site, and parking.

(3) Use Examples. Types of uses inclade, but are not limited to: taverns, bars, sports bars,
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breweries, brewery pubs, wineries, night clubs, and businesses that offer both a restaurant
area open to all ages and/or an area restricted to minors.

(4) Exceptions. Beverage sales at events and entertainment centers are accessory uses to the
primary use type.

GACurrent 200009dc03\pe.nov3MARTICLE 22.exh.e.decl 4.docx
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Oregon Liquor Control Commission_845_006 Page 1 of 5
845-006-0340 EXHIBIT F

Minor Pestings

(1) The Commission is charged with regulating the sate of alcohol in a manner which protects the safety and welfare of the citizens,
and ensures that alcohol is used legally. As a policy making body, the Commission has a responsibility to send a clear message to
the community and its youth that drinking alcohol is an adult activity, and that drinking environments are for adults. This rule
applies only to licenses that allow on-premises alcohol consumption including tastings, except for tasting areas at an Off-Premises
license approved under QAR 845-006-0450.

(2) Definitions. For this rule:

(a) “Bating food is the predominant activity” means the Commission has determined that more people eat food than drink alcohol
(or the Commission determines that the licensee has reasonably projected this).

(b) "Drinking predominates” means the Commission has determined that more people are, or at times are likely to be, drinking
alcohol than not drinking alcohol.

(c) “Drinking environment” means the Commission determines that there is a combination of conditions or factors in a premises,
room, or area which make it likely that minors will obtain alcohol or which create an environment where drinking alcohol 1s or
appears to be the predominant activity. Some examples of factors that contribute fo a drinking environment include but are not
limited to cocktail tables, a bar, bar equipment and accessories, dim lighting, alcohol advertising, events or entertainment primarily
targeted to adults, and events or operations where the monitoring of patron behavior is or could be insufficient to prevent minors
from obizining alcohol.

(d) "Recent serious violation history" means:

(A) Two or more category HI or Hla administrative violations of any type, or category IV violations involving minors, at the
premises by the applicant or licensee within the last two years. However, if the circumstances of a violation include aggravation,
one violation may be sufficient; or

(B) One category I, I or ITa administrative violation at the premises by the applicant or licensee within the last two years; ot

(C) The applicant or licensee has incurred an immediate license suspension at the premises within the last two years; or

(D) There are two or more crimes or offenses involving liguor laws within the last two years at the premises.

(¢} "Civic group" means a non-profit corporation, association or political entity, or any authorized representative of a governmental
entity. Examples are parent-teacher associations, Rotary and Toastmasters. Civic group does not include any group made up

primarily of minors.

(f) "Stage revue" means a live performance with adult or sexual themes of a type usually performed on a stage, involving players
performing such activities as skits, song, dance and comedy routines.

(g) “Minor” means a person under the age of 21.
(h) "Adult" means a person 21 years of age or older.

(i) “Bar” means a counter at which the preparation, pouring, serving, sale or consumption of alecholic beverages is the primary
activity.

(j) “Food counter” means a counter in an area in which minors are allowed and at which the primary activity at all times is the
preparation, serving, sale or consumption of food.

(&) “Video lottery game™ means a video lottery game terminal authorized by the Oregon State Lottery. Examples include but are not
limited to video poker and video slots. Keno monitors are not considered a video lottery game.

(I) “Social game” means a game other than a lottery, if authorized by a local county or city ordinance pursuant to ORS 167.121,
between players in a private business, private club, or place of public accornmodation where no house player, house bank, or house
odds exist and there is no house income from the operation of the social game.

(m) “Domestic Partner” means an individual who, along with another individual of the same sex, has received a Certificate of

http://arcweb.sos.state.or.us/rules/OARS_800/OAR_845/845_006.html 12/03/2009
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Registered Domestic Partnership pursuant to the Oregon Family Fairness Act.

(n) “Minor control plan” means a written, dated and signed plan submitted to the Commission by an applicant or licensee for a
premises, room, or area that shows where and when minors are permitted and the control measures used to prevent minors from
obtaining alcohol, prohibit minors when drinking alcohol predominates, and minimize minors® exposure to a drinking environment.

(3) The Commission uses Section (5) to assign minor postings fo a premises, room, or area where alcohol is consumed or where
there is a drinking environment. When the facis do not clearly and convincingly meet the criteria for allowing minors, the
Commission interprets the rule fo prohibit minors. The Commission does not assign more than one type of minor posting to an area
unless there are definable boundaries.

(4) Even when minors are otherwise allowed under this rule:
(a) Minors may not sit or stand at a bar; however, minors may sit or stand af a food counter;
(b) Minors may not be in a Number IV posted area during happy-hours or similar reduced-price drink hours;

(c) Minors may not be in a room or area where there is entertainment which is often found in a drinking environment. Examples
include but are not limited fo: video lottery games; social games; stage revues; nude enteriainment; and wet t-shirt events. Minors
may not be in an area where this enfertainment is visible.

(d) Subsections (4)(a) through (4)(c) of this rule do ﬁot apply to a minor in the immediate company of his‘her spouse or Domestic
Partner who is at least 21 years of age, if allowed by subsection (10)(e) of this rule.

(5) The Corramission uses the following minor posting signs fo fell the public where minors are allowed or prohibited, and to assist
licensees in controlling the presence of minors. In those circumstances when the licensee’s operation would qualify for a Number
III, THA, IV, V, or VI minor posting, the licensee may have a Number I or I posting prohibiting minors.

(a) "No Minors Permitted Anywhere on This Premises”, (Number I Minor Posting). The Commission assigns this posting fo an
entire premises where there is a drinking environment or drinking alcohol does or is likely to predominate most of the time. An
example could be a tavern.

(b) "No Minors Permitted in This Portion of The Premises or at This Bar", (Number II Minor Posting). The Commission assigns
this posting to rooms or areas of a premises where there is a drinking environment or drinking alcohol does or is likely to
predominate most of the time. Some examples are lounges, gambling rooms, the bar and other rooms or areas where drinking
alcohol is the predominant activity.

{c) "Minors Allowed in This Area", (Number II! Miner Posting). The Commission assigns this posting to a premises, room, or area
where there is no drinking environment and drinking aicohol will never predominate. The Commission does not generally require
the Number III sign to be physically posted. Minors may use entertainment devices. Some examples are restaurants and dining
rooms in premises with separate lounges.

(d) "Minors Allowed From: __ To: _ (Hours) On: __ (days)", (Number IH-A Minor Posting). The Commission assigns this
posting to allow minors in a premises, room, or area during times when there is no drinking environment and drinking alcohol does
not predominate and to prohibit minors during times when there is a drinking environment or drinking alcohol does or is likely to
predominate. Minors may use entertainment devices during the times minors are allowed. An example is a pizza parlor with
karaoke during some times. Minors are allowed in the area and may participate in karaoke during the times when there is no
drinking environment and drinking alcohol does not predominate.

(e) "Minors Allowed During These Hours Only, On: (days) from: __ to: ___ and only for the purpose of consuming food”,
(Number IV Minor Posting). The Commission assigns this posting to an area or entire premises that ofien has a drinking
environment to let minors consume food during times when drinking does not predominate and eating food is the predeminant
activity, Eating food must predominate during all times when minors are allowed, even if minors are not present. Minors may not
use entertainment devices in this area.

() "Minors Allowed Only with their Parent or Spouse or Domestic Partner age 21 or over”, (Number V Minor Posting). The
Commission assigns this posting o rooms or areas where the only alcoholic beverages served or consumed are sample tastings of
distilled spirits, wine, malt beverages or cider. For purposes of this rule, a sample tasting is defined as no more than one and a half
ounces for wine or cider, three ounces for malt beverages, or one-quarter ounce for distilled spirits.

(g} “Minors Allowed in this Premises or in this Portion of this Premises only as provided in the Licenses’s Minor Control Plan
Approved by the Commission” (Number VI Minor Posting). The Commission may assign this posting to a premises, room, or area
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where minors will be allowed only as per the minor control plan approved by the Commission. Minors are allowed only during the
days and times or types of events approved in the minor control plan. The Commission will not approve a minor control plan that
proposes to allow minors in a premises, room, or area during times when the Commission determines that the predominant activity
is the consumption of alcobol or when the drinking environment is not minimized. The minor control plan must be in writing, dated
and signed by the licensee, and approved by the Commission prior o operating with this posting.

(6) Temporary Relaxation of Minor Postings. The Comunission recognizes that under special, limited circumstances, it may be
appropriate to allow minors in a premises, room, or area where minors are normally prohibited. Therefore, the Commission may
grant a temporary relaxation of a minor posting for an occasional event held on a licensed premises. The licensee must submit a
written, dated, and signed request, including a minor control plan, to the Commission explaining the details of the temporary
relaxation and how the licensee will prevent minors from obtaining alcohol, prohibit minors when drinking alcohol predominates,
and minimize minors’ exposure to a drinking environment. The licensee must obtain Commission approval prior to temporarily
relaxing the minor posting.

{a) The Commission does not grant relaxations when:

(A) There has been a recent serious violation history in the room, area or entire premises; or

(B) During the activity, the premises, room, or area has or will have entertainment described under section (4)(c) of this rule. The
Commission does not grant relaxations if any of this entertainment is visible from the area where the activity is held.

(b) The Commission may temporarily allow minors into a normally prohibited area under these circumstances:

(A) The licensee needs additional space for overflow family dining for widely recognized holidays, such as Mother's Day, Father's
Day and Thanksgiving, and eating predominates during all times when minors are allowed, even if minors are not present;

{B) The activity is a family-oriented event held in a physically separate room or area. The general public is not allowed at the event.
Some examples are wedding receptions and family reunions;

(C) The activity is sponsored and promoted by a civic group. An example is a school-sponsored party. The following conditions
apply:

(i) The group must make a written statement that no other facility in the community is available that can reasonably accommodate
the activity;

(i) A group may sponsor one activity at a licensed premises per quarter;

(iif) All alcohol must be covered and may not be served or consumed in the room or area;
(iv) No imitation cocktails or non-alcoholic beer or non-alcoholic wine are allowed;

(v) No alcohol advertising is visible; and,

(vi) Minor posting signs which prohibit minors must be covered during the activity.

(¢) When the Commission refuses to temporarily relax a minor posting, the licensee has a right to contest the decision. The licensee
must comply with the assigned minor posting unless the refusal is overturned through the contested case process.

(7) Permanent Changes to Minor Postings:

(a) The Commission may change a minor posting at any time if:

(A) The existing posting is inconsistent with this rule;

(B) There has been a recent serious violation history in the premises, room, or area; or

(C) The Commission determines that the minor control plan that is the basis for the minor posting is not adequate to control the
premises, room, OF area.

(b) When the Commission changes a minor posting, the licensee has a right to contest the decision. The licensee must comply with
the changed minor posting unless the change is overturned through the contested case process.
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(c) A licensee may not change a minor posting or the minor control plan on which a posting is based without prior written approval
of the Commmission. A licensee must submit a change request in writing. The Commission approves or denies a licensee’s request in
writing.

(d) The Commission may refise a licensee’s request to change a minor posting or minor control plan when:

(A) The requested posting is incohsistent with this rule;

(B) There has been a recent serious violation history in the premises, room, or area; or

(C) The Commission determines that the proposed minor control plan is not adequate to control the premises, room, or area.

(e) When the Commission refuses a licensee’s request to change a minor posting or minor control plan, the licensee has a right to
contest the decision. The licensee must comply with the assigned minor posting unless the refusal is overturned through the
contested case process.

(8) Minor Control Plan:

(&) The minor control plan must explain where and when minors are permitted and the control measures the applicant or licensee
will use to prevent minors from obtaining alcohol, prohibit minors when drinking aicohol predominates, and minimize minors’
exposure to a drinking environment. Examples of elements to be addressed in a minor control plan include but are not limited to:
amount and type of bar equipment and accessories; alcohol advertising; how identification will be checked; methods for identifying
minors or adults (such as with wristbands); lighting; ratio of licensee’s staff to patrons; drink identification; drink limits; container
sizes; if minor patrons are allowed without parent or guardian; separation of minors from alcohol; types and amount of food
service; defined times when minors are allowed; type of activity or entertainment; posting signs explaining where and when minors
are allowed; addressing unigue requirements of the premises, room, or area; addressing the history of compliance with liquor laws
and rules at the premises, room, or area; the projected average age of attendees at the event; and a plan for dealing with issues that
arise (such as a minor in a prohibited area, a minor with fake identification, a minor found with alcohol, etc.). Further guidance on
the elements that may be required in particular circumstances is set forth in guidelines as developed by the Commission.

(b) When the Copumission approves a minor control plan that is the basis 10 assign a minor posting or temporarily relax a minor
posting, the licensee must follow that minor control plan. Failure to foliow that control plan is a Category III violation.

(c) The licensee must keep the minor control plan that was the basis to assign a minor posting and last approved by the Commission
on the licensed premises and make the minor control plan available at any time for immediate inspection by any Commission
employee or any peace officer. Failure to comply with this requirement is a Category IV violation.

(9) Licensee Responsibilities:

(a) The burden is on the licensee to convince the Commission that the premises does not have a "drinking environment" or that
“gating food is the predominant activity” where those standards apply;

(b) The licensee is responsible for developing and compieting any required written minor control plan;

{c) A licensee must use the minor posting signs provided by the Commission and place minor posting signs in full public view as
directed by the Commission. A licensee must immediately replace any altered, unreadable or missing sign. Failure to dosois a
Category V violation.

(10) Other Information on Minor Postings.

(a) This rule does not apply to a premises with a temporary license that is not on any part of a premises with a permanent license
issued by the Commission. Examples of a temporary license or authority include: a Temporary Sales License issued under ORS

471.190; a Special Events Winery license issued under 471.223; a Special Events Grower license issued under 471.227; and a
temnporary use of an annual Heense issued under OAR 845-005-0410.

(b) The Commission does not usually assign minor postings in:
(A) Private clubs licensed as per ORS 471.175;

(B) Pre-approved small-scale private catered events as per OAR 845-005-0405 and pre-approved large-scale private catered events
as per 845-005-0410.
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(c) However, the Commission may assign a minor posting to these businesses for the following reasons:

(A) To prevent violations from occurring or reoccurring; or

{B) In response to the licensee's request.

(d) Minor Postings apply 24 hours a day, including when the premises is closed to the public or the liquor license is suspended.

{e) Notwithstanding other provisions a minor in the immediate company of his/her spouse or Domestic Partner who is at least 21
years old may be in a premises or area where minors are prohibited if the licensee permits it. The mmor must not buy, possess, or
drink alcoholic beverages.

Stat. Auth.: ORS 471 incleding ORS 471.030, 471.430(3), 471.730(1) & (5)

Stats. Implemented: ORS 471.430(3)

Hist.: OLCC 19-2000, £. 12-6-00, cert. ef. 1-1-01; OLCC 14-2003, f. 9-23-03 cert. ef. 11-1-03; OLCC 25-2007, {. 12-17-07, cert. ef.
1-1-08; OLCC 7-2008, f. 4-24-08, cert. ef. 6-1-08
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Attachment 2, Revised 12/4/09

City of Albany Land Use Approvals
Uncompleted that were approved 2006-2008

Approval Expiration PC Proposed
Application Type Date Pate  Extension Notes:
Conditional Uses
CU-01-07 06/29/2007 06/29/2010 06/30/2011 YMCA
CU-03-07 05/22/2007 05/22/2010 06/30/2011 68,000 sf Waverly Assisted living, 2853 Salem A
CU-08-07/5D-09-0 11/09/2007 11/09/2010 06/30/2011 3rd Ave SE, 6 new attached s-f units in CB
Site Plan Review |
SP-66-07 05/19/2008 05/19/2011 6/30/2011 7,617 sf retail/office on Pacific Bivd
SP-31-08 10/20/2009 10/20/2011 h/a 120,000 sf industrial warehouse s. of 34th
SP-12-08 11/17/2008 1i/17/2011 n/a Smart Centers, 4212 Santiam Highway
SP-08-08 12/27/2008 12/27/2011 nfa two refail buildings on Pacific Bivd
Planned Developments
PD-02-07 11/21/2008 11/21/2011 n/a Brighton Place - attached units in PD on Davidso
Land Divisions

2006 (approved more than a year b/4 beginning of recession, 1/1/08)

SD-14-05 01/30/2006 01/30/2011 n/a Phased subdivision. 429 lots. Henshaw Farms
PA-12-06 09/26/2006 09/26/2009 n/a 2 lots. Expired. New owner,
5D-09-06 12/01/2006 12/01/2009 n/a 47-lots. Expired. New application expected
2007
SD-17-06 03/14/2007 n/a n/a _ 22 Eo_ts @ 226?—2309 Scenic Dr, "substantial con:
site, will not expire

PA-13-07 10/17/2007 10/17/2010 06/30/2011 2 lots.

Phased subdivision. 183 lots, Phase 1 platted
sD-01-07 05/07/2007 05/07/2012 n/a phases (North Creek in N. Albany)
SD-02-07 07/18/2007 07/18/2010 06/30/2011 9 lots, 2120 Perfect Lane SW
2008
PA-09-07 02/29/2008 02/29/2011 06/30/2011 2 lots.
SD-06-07 02/20/2008 02/20/2011 06/30/2011 7 lots, 2652 Gibson Hili Rd NW (Echo Place)
PA-19-07 03/04/2008 03/04/2011 06/30/2011 2 ots.
SD-01-08 09/24/2008 09/24/2011  n/a 6 lots, 2669 Gibson Hill Rd NW (Lot 5 of Hidden
SD-05-07 11/26/2008 11/26/2011 n/a 78 lots, e. side of N Albany Rd (Thornton Lake E
SD-07-07 12/19/2008 12/19/2011 n/a 11 lots, s. side Maier Ln, e, of Skyline (Fabian Es




