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CITY OF ALBANY 

PLANNING COMMISSION 

City Hall Council Chambers, 333 Broadalbin Street  

Monday, June 28, 2010 

5:15 p.m. 

 

MINUTES 

 
Planning Commissioners present: Paul Davis, David Faller, Glenda Fleming, Bob Kish, Dala Rouse, 

Michael Styler, and Dave Wood 

 

Planning Commissioners absent: Cordell Post (excused) and Larry Tomlin (excused) 

 (excused) 

 

Staff present: Community Development Director Greg Byrne, Community 

Planner Janet Morris, Planning Manager Heather Hansen, and 

Administrative Assistant I Sheena Dickerman 

 

Others present: 4 others in audience 

 

CALL TO ORDER 

 

Chair Faller called the meeting to order at 5:15 p.m. 

 

PLEDGE OF ALLEGIANCE TO THE FLAG 

 

ROLL CALL 

 

GOAL 5 AND FLOODPLAIN 

 

Community Development Director explained that the Goal 5 and Floodplain management proposals are about 

protecting lives, property and natural resources and the proposals are closely related. Most of the high value 

natural resource land is also subject to flooding. If the City develops thoughtful standards then there will be 

many overlapping beneficial effects. In developing the proposals staff has tried to maintain a balance between 

the benefits and cost, while dealing with property, people and environment. Staff wants direction from the PC 

to develop specific code language based on the policies.  

 

Planning Manager Heather Hansen said that staff was bringing two sets of measures – floodplain and natural 

resources because the majority of resources overlap along Albany’s river, creeks and lakes and many of the 

same property owners would be affected by both. Development in most of the areas is already either prohibited 

or restricted by local, state or federal regulations of wetlands, waterways, the Willamette Greenway, or 

floodways, a well as the City’s Open Space (OS) zoning. For the floodplain management provisions the state 

staff has reviewed the City’s code and compared it to their floodplain model code, the Oregon Model Flood 

Damage Prevention Ordinance. The state has provided revisions in order for the City to comply with the 

National Flood Insurance Program (NFIP). FEMA (Federal Emergency Management Agency) recently 

updated the City’s floodplain maps using topographic data that the City provided in 2006. There have been few 

changes; in some areas the floodplain boundary has become smaller, in other areas it has expanded. The City 

has until September 29, 2010, to adopt the new maps in order to remain in the NFIP. The NFIP enables 

property owners to receive flood insurance.  

 

The City needs to bring the code into compliance with the program. There are areas where the City is not in 

compliance. Most of the recommended changes to the code are the minimum requirements to comply with the 
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NFIP and the majority of the changes are clarifications to regulations that are already in place. One 

clarification is regarding the definition of development. The City must have a floodplain development permit 

program for all types of development in the floodplain, not just structures. This includes fences and small 

accessory structures. This is to ensure that these structures would not change the volume and direction of the 

flood water.  

 

The City also participates in the Community Rating System (CRS) program of FEMA. In the CRS program 

when the City goes beyond the minimum standards to help protect people and properties from flooding, the 

City earns points; the more points the higher the discount on flood insurance for residents and businesses. The 

City’s interdepartmental team has been meeting to identify activities that would improve the rating. The goal is 

to move from a 15 percent discount to a 25 percent discount for flood insurance.  

 

There are three recommendations that exceed the minimum standards. One recommendation is related to new 

construction of critical facilities; hospitals, schools, nursing homes, police, fire and emergency response. The 

proposal is for these facilities to be outside the 100-year floodplain and the lowest floor of the building would 

need to be at an elevation that is above the 500-year floodplain. Another recommendation is a prohibition on 

converting areas below the 100-year flood elevation to living space. The City has approved structures that have 

an enclosed area below the 100-year flood but they are not supposed to be used for habitation. Property owners 

would need to sign a non-conversion agreement. The last recommendation is for tracking substantial 

improvement cumulatively. Currently, substantial improvement is defined as 50 percent or more of the value 

of the home; staff is proposing changing this to 49 percent.  

 

Hansen moved on to the Goal 5 process. Statewide Planning Goal 5 for the City of Albany needs to address 

significant wetlands, riparian corridors and wildlife habitat. Significant is defined as resources with the highest 

function and value. The City needs to adopt an ordinance to protect the significant resources. While most of 

the proposed Goal 5 resources protection areas are already constrained, the proposed measures will result in 

additional restrictions. She added that properties could not be rendered unbuildable due to the new regulations.  

 

Hansen stated that the consultant, John van Staveren, used the state-approved approach for identifying local 

inventory and identifying significance for significant wetlands. The proposed measures to protect the wetlands 

are the minimum Safe Harbor protections. The state and federal governments currently regulate development 

in wetlands. Significant wetlands are the only ones shown on the map; all other wetlands will continue to 

follow the state and federal wetland development process.  

 

For riparian corridors, the consultant recommended two methods; the Standard and the Safe Harbor. The 

Standard approach is based on tree height of the common tree in the area. The Standard approach was used for 

Calapooia and Oak Creek. The Safe Harbor approach was used for all other rivers and waterways. The 

minimum would be to use the Safe Harbor approach for all waterways, including Calapooia and Oak Creek. 

For protection, it is recommended to use the Safe Harbor approach for all waterways except the downtown 

water front. The Safe Harbor protection provisions allow for streets, paths, utilities, water dependent uses and 

replacement of existing structures but other types of development would be restricted. There is an option to use 

the Standard approach. The Standard approach, referred to as an ESEE (Economic, Social, Environmental and 

Energy) analysis. The ESEE analyzes the consequences of allowing or not allowing development of the 

resource land. The ESEE analysis is time and resource consuming and the result could be more, fewer or the 

same level of restrictions. A draft ESEE analysis was done for the downtown waterfront. 

 

The consultant used the criteria provided by the state for wildlife habitat. The consultant found that Thornton 

Lakes was the only area identified with significant wildlife habitat due to the documented presence of two 

state-listed species, the painted and western pond turtles. The recommendation is the minimal attempt to 

protect turtle habitat in and around Thornton Lakes. It is unknown where the critical turtle habitat is located so 

the 100-foot habitat assessment overlay district is will help protect the turtles until more research is done.  
 



3 

In order to participate in the NFIP the floodplain amendments must be completed by September 29, 2010. The 

next PC public hearing on the floodplain amendments, which will include the ordinance, will be August 9, 

2010 and the CC public hearings will be held on August 25 and September 8, 2010.  

 

Hansen informed the public that if anyone had specific questions regarding their property staff would try and 

answer them after the public hearing or make other arrangements.  

 

Commissioner Rouse asked for clarification on the recommendation for ADC 6.071 if it would include public 

roads. Byrne explained that any improvements in the floodway would require an evaluation on its impact on 

properties.  

 

Rouse commented that if Hickory Street flooded that the public would be unable to get to the medical facilities 

located on it. Byrne replied that there would be some places that would be unavailable during a flood. The City 

will need to decide on a case by case basis if a street should be brought up to above flood level.  

 

Commissioner Styler asked if the evaluations would be done by city staff or hired out. Byrne explained that the 

permit process would be done by city staff and some incidences would require an engineer or a qualified 

floodplain expert.  

 

Rouse asked for clarification on page 4 of the proposed floodplain management, section (3), regarding 

encroachment provisions of Section 6.100. Hansen explained that there are specific floodway restrictions. 

Development is not allowed in the floodway except where it will not result in a “no rise” analysis.  

 

Hansen explained that the floodplain includes the floodway and the flood fringe. Byrne added that floodway is 

the section that carries the flow of water. The floodway includes velocity as well as depth.  

 

Rouse asked how the City would measure that velocity of the floodwaters would not exceed 5 feet per second 

(page 7, of the proposed floodplain management, section g). Hansen explained that staff is working with 

FEMA and the state to figure it out. Byrne added that City staff does not have the models to do this level of 

work.   

 

Commissioner Wood asked if a cost analysis was done, for critical facility standard construction, regarding the 

actual reduction in flood insurance with the cost of constructing to the standards. Hansen replied no. In most 

cases schools and hospitals do not own property in the floodplain. Wood asked if these facilities wanted to 

build in the floodway if they would have to bear the cost. Hansen affirmed.  

 

Fleming suggested adding hazardous materials as defined by the Occupational Safety and Health 

Administration OSHA?) or the fire marshal. She recommended using the word hazardous along with toxic 

substances and said that there were other areas in the document where it currently says should be changed to 

must. 

 

PUBLIC TESTIMONY: 

 

Ed Schultz, PO Box 667, Albany, Weatherford and Thompson, on behalf of Mr. Scott Lepman. He asked when 

the City measures setbacks, based on a tree height, where the measurement would begin.  

 

Schultz stated that fill had been put on Lepman’s properties that are not shown on the map. This was 

completed in 2008.  

 

Schultz shared another concern regarding an engineered wetland, on Lepman’s property, that had been 

designated a certain way. If the City designated the top of the bank as wetland, which was engineered to not be 
part of the wetland, then an additional setback would render the building permit to be 10-15 feet wide. He 

asked for this situation to be addressed.  
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Schultz pointing to Figure 2, page 5, commented that the recently completed Wheelhouse project is in the 

riparian corridor. Lepman’s property is east of the Wheelhouse project. Lepman’s property is affected by the 

boundary and the 35-foot easement for the mainline sewer. The proposal does not address the agreements that 

have been made to develop Lepman’s property. He suggested there be flexibility on putting the building 

footprint together. He explained that this property has three building footprints. The footprints have space 

between the buildings for the purpose of deliveries. He asked if the ordinance would say that the building 

would have to be exactly in the footprint. If so, this property would become three separate buildings instead of 

one. It has been their understanding that an exception had been granted. With the current proposal it seems like 

the exception would be removed and the properties would return to an application format that has not been 

specified. He would like the concerns addressed before the proposals becomes a final document.  

 

Styler commented that the proposals were to protect significant natural resources and if a parcel was paved that 

area would not be considered significant. He was concerned that the property had not been built yet because 

regulations change over the years. He asked Schultz if a plan had been submitted for the proposed building.  

 

Schultz wanted to understand how the current proposal would affect the project in order to decide if the project 

needed to be built under the current regulations or if the future regulations would accommodate the design of 

the project. They are not at the point of being able to apply for a building permit.  

 

Styler reminded him that there are two methods in determining what the setbacks and the method had not been 

selected.  

 

Candace Ribera, 545 Vista Avenue, Salem, 97302, representing Scott Lepman. She has been working on 

Lepman’s riverfront property for approximately 4 years. This property was exempt from a setback 

requirement. Due to the exemptions they have been designing a building that is 140-150 feet wide. If a setback 

becomes required then they would end up with an 80-foot building and the housing project would be 

substantially limited. Under the proposed language, redevelopment is allowed within the footprint of existing 

buildings or impervious surface. She asked if they would need to conform to the setback or not.   

 

Ribera said that Lepman had been working on his Columbus Street project for approximately 10 years. 

Lepman had removed illegal fill that had been put on the property from previous owners. She added that he 

had spent a huge expense having the Corp of Engineers, FEMA and Department of State Lands (DSL) approve 

a subdivision on the property.  

 

Ribera added that when the OS designation was created it was not scientific. The public was allowed to have 

delineations done to show where the floodplain was located on their property. Lepman has approval from other 

government agencies. His property would be impacted, with lots being undevelopable, with this proposal. 

 

Scott Lepman, 100 Ferry Street, Albany, said that his property on Columbus Street is 40 acres and the area he 

is attempting to develop 7 to 8 acres with the balance of the property being left in Oak Creek. His goal was to 

coordinate with DSL, Army Corp of Engineers, DEQ, and Linn County to try and develop the property. The 

property currently is not in the City. He commented that the regulations regarding setbacks are burdensome 

after all the agreements with the other agencies. He added that the financial impact is significant.  

 

Lepman expressed that his downtown property was not easy to develop nor inexpensive. He purchased the 

property in 1996 and has been trying to figure out how to develop it. Previously, the CC gave an exemption 

from the setback.  

 

Lepman explained that because of the economy he is not able to develop the property the way he thinks it 

should be. He has been trying, with the assistance of Ribera, to work with the City and the existing footprint to 
maximize the value of the property. With the proposed requirements the property would become unusable to 

him.  
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Rouse asked how long the riverfront property was. Lepman replied that it was 320 feet and includes the path 

and the river. The property on the east end is 220 feet deep and the west end is 180 feet deep. There is a sewer 

line easement that is a major trunk line in the front of the property that goes to sewer plant.   

 

Greg Johnson, Oregon Freeze Dry, 525 25th Avenue SW, asked for clarification on how the proposal would 

impact the Albany-Lebanon Canal that is zoned Open Space. 

 

STAFF REBUTTAL 

 

Byrne stated that the recommendation for where the setback would be measured from is from the ordinary high 

water mark. All would be measured from that point, whether the Safe Harbor approach was used or the tree 

height approach.  

 

Byrne addressed the question regarding wetland delineations that occur after FEMA publishes their maps. 

Hansen explained that FEMA maps are based on elevation and not on wetlands. She added that a property 

owner would not need to turn in a wetland delineation to FEMA but an elevation certificate provided by an 

engineer. Byrne added that staff will track the delineations individually. 

 

Byrne addressed the question regarding the footprint in the river area. He commented that there are two 

approaches in handling footprints in the riverfront area. One approach is if there is a setback and the old 

building is no longer on the property a person can rebuild on the old footprint and encroach on the setback. The 

other approach allows a property owner to receive credit for the square footage of the impervious surface, and 

then have the property conform to the new setback. Staff’s intent is to find the most flexible and liberal 

interpretation for the downtown area because it has been developed. It is not reasonable to believe that the City 

can bring the Willamette River and downtown Albany back to a pristine natural area. The staff aims to 

recognize every development that has occurred over the years, if documented, and include it in one of the two 

redevelopment approaches. Also, everyone needs to recognize that there are state requirements that the City 

has to comply with. He asked the PC to give direction on the draft language for the proposal before the bold 

and strike language is written.  

 

Byrne explained that there was a deadline to finish both the floodplain and Goal 5. The City has been in the 

periodic review process for Goal 5 for 15 years.  

 

Hansen stated that the consultant had identified the dominant tree for each stretch of the river. She explained 

that an ESEE analysis was done in 2004 to address the downtown waterfront. The focus for the waterfront is 

revitalization. The proposal includes a recommended provision for no net gain in impervious services. The 

point of this is to enable downtown revitalization to occur while trying to protect the most significant places.  

 

Hansen addressed the property on Oak Creek. She said that if DSL agreed that it was a constructed wetland, 

and the City agrees with the delineation, then the boundary would be moved. If FEMA approves a new 

boundary for the floodplain, then that is the floodplain boundary that the City would use. There is a process for 

when someone disagrees with the maps. If FEMA agrees that the floodplain boundary should be different the 

property owner would receive a letter, and that letter becomes associated with the maps. 

 

Hansen addressed that the Albany-Lebanon canal is not a Goal 5 resource and the current requirements would 

still be in place. 

 

Byrne agreed with Ribera’s point that the OS designation was neither scientific nor precise. The current OS 

zoning designation does not conform to the floodplain boundaries. Staff believes that the intent was for the 

zoning to conform to the floodplain boundaries. The objective would be to bring the boundaries together, so 
that the zoning boundary would be the protected area, even if it meant a property would now carry two zoning 

districts.  
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Rouse asked for staff to address the concerns that Lepman had regarding the 40 acres on Columbia Street. 

Hansen stated that if the City received official notification that the floodplain was in a different location, then 

the floodplain boundary would change. Rouse asked if the property was in the Urban Growth Boundary (UGB) 

and not in the city. Hansen affirmed. She explained that applying the minimum setbacks, without changing the 

boundary of the wetlands, makes the developable area narrow.  

 

Rouse asked staff if they were asking for the PC’s opinion on what should be done concerning Lepman’s 

property. Byrne cautioned against focusing on an individual’s property. Staff is asking for policy guidance on 

approach, in order to draft the bold and strike language.  

 

Rouse stated that, in the past, the City had addressed specific properties located on the riverfront regarding 

height and setbacks because the properties had problems because of the railroad and the river. These 

regulations were changed in order to allow development on the properties. She asked if the setback would be 

changed again to what it was previously. Hansen replied that the City must comply with Goal 5. She did not 

believe that the recommendations would affect Lepman’s property.  

 

Rouse asked if a property originally had 50 square feet in 3 buildings, if the 50 square feet could be used to 

build one building. Hansen affirmed. Rouse asked that the wording for these types of properties be made more 

clear in the proposal 

 

Fleming asked for the wording to be changed from “should” to “must” on page 7, under the Goal 5 section.  

 

Fleming asked for Hansen to explain how reducing a setback or buffer would focus development away from 

the river bank and restore vegetation. Hansen explained that if a lot size or setback requirement would affect 

the property on the side away from the river then the City would allow the building setback to be smaller on 

that side in order to move the building away from the river. She added that the actual language will be made 

clearer.  

 

Fleming asked if people would have a different definition of judicious and if offsite enhancement was 

mitigation. Hansen replied that some cities allow enhancing another site if it would be more of an overall 

benefit. Rouse asked for the definition of enhancement to be included in the proposal  

 

Fleming pointed out that in the Draft, pages 24 and 25, the “should” be changed to “must”.   

 

Chair Faller called the public meeting closed at 6:41 p.m.  

 

Faller announced that the PC public hearing would be held on August 9 at 5:15 p.m. 

 

COMMISSION DISCUSSION: 

 

Fleming mentioned that the floodplain package was straight forward besides the comments that were already 

made. 

 

Commissioner Wood commented that Lepman had significant financial involvement in the development. He 

asked if staff had contacted other property owners and the pending impact it could have on them. Hansen asked 

if Wood meant the downtown waterfront property owners. Wood affirmed. Hansen replied that postcards had 

been sent to any potentially affected property owners, approximately 900+. She added that before the August 

9, 2010, public hearing the City must do a Measure 56 notice to every property owner that is potentially 

impacted. Byrne added that there had been extensive outreach to all potentially impacted property owners. 

Postcards were sent out, an open house meeting took place in the fall, and there have been joint meetings 
between the CC and the PC. He noted that most of the changes made from the original proposal, given by the 

consultant, have been a result of contact with citizens and property owners. Some of the recommendations 
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have been scaled back significantly, which is why the current recommendation is the Safe Harbor method for 

most of the areas. He stated that the Measure 56 notice must include the bold and strike language. 

 

Byrne added that the Oregon land use view is that inside the UGB it needs to be significant to be protected. 

Staff has worked hard on identifying those areas and how to enhance those lands within the community and 

make them an asset.  

 

Davis asked if a specific property owner had a problem with the difference between the Safe Harbor approach 

versus tree height would there be a chance for a variance. Byrne replied yes. The criteria for a variance is 

restrictive, there has to be a hardship or something particular about the property that would support for 

granting a variance. Davis stated that he would support tree height. Styler added that the Safe Harbor method 

was not enough. His recommendation is to do more than the Safe Harbor approach. 

 

ACTIVITY UPDATE 

 

Byrne shared that Hansen had applied for a grant for the South Albany Area Plan, she asked for $165, 000. The 

City has been offered the grant. Staff will go into negotiations over the scope of the project and the budget. 

The state has assigned a solid project manager to work with the City. It is a joint grant program with the 

Oregon departments of Transportation and State Lands, called the Transportation Growth Management (TGM) 

program. They will pay 89 percent of the total project cost. Hansen said that the deadline for negotiating a 

contract is December and the project needs to be completed by June 30, 2012. Byrne added that staff had 

anticipated that the City might receive this grant and that the matching funds were included in the budget. 

 

NEXT MEETING: 

The next meeting of the Planning Commission is August 9, 2010. 

 

ADJOURNMENT 

 

Hearing no further business, Chair Faller adjourned the meeting at 7:07 p.m. 

 

 

Submitted by      Reviewed by 

 

Signature on file      Signature on file 

 

Sheena Dickerman     Heather Hansen 

Administrative Assistant I    Planning Manager 
 


