
RESOLLrFION NO. 3 390

A R/SOLUTION AFFIRMING THE PLANNINO COMMISSIONS DECISION TO APPROVE WITH

CONDITIONS TIlE TENTATIVE SUBDIVISION PLAT FOR CABINS AT PERIWINKt-Ra FILE

NO. M1-03-94, BY ADOPTING FINDINGS, CONCI~USIONS, AND CONDITIONS A'ITACI~-DAS

EXHIBIT AAND EXHIBIT B.

WHEREAS, the Albany Planning Commi-~sion granted approval with conditions of a tentative subdivision plat,
File No. M1-03-94, on June 6, 19o/4; and

WI-IEI~AS, the decision of the Planning Commission was appealed to the City Council, which held a de novo

hearing on July 2I), 1994; and

WHER~-4S, following the de novo hearing, the City Council granted tentative approval with conditions of

the tentative subdivision plat, and directed staff to prepare findings and conclusions that address the new

infofnlation and testimony presented at the public hearing;, and

WHER~-4S, the findings, conclusions, and conditions of the staff report prepared for the July 20, 1994, City
Council public hearing attached as Exhibit B, together with the findings and conclusions attached as Exlffi>it

A, constitute the basis for approval of the tentative subdivision plat;

NOW, THERI=-I~ORE, BE IT ~LVED by the Albany City Council that the findings, conclusions, and

conditions of the staff report prepared for the July 20, 1994, public hearing be adopted; and

BE IT FURTIqRR RESOLVED by the City Council that the Additional Findings and Conclusions attached

as Exhibit A, be adopted; and

BE IT FURTIqlq-R RESOLVED t_hnt the City Council affirms th~ Planning Commt~iond___~xision to approve
with conditions the tentative subdivision plat for Cabins at Periwinkle Creek, File No. M1-03-94,
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COUNCIL DECISION

APPROVAL WITH CONDITION~
FH.E NO. MI-03-94, CABINS AT PERIWIXN~.g CI~g

250 BROADALBIN SW

P0 S0X 490 ADDITIONAL FINDZNGS' AND CONCLUSIONS TOADDRESS NEWiNFORMATION AND
ALB~Y. 0R97~2~        TESTIMONY PRESENTED AT TIlE rU'LY 20~ ~994 CITY COUNCIL PUBLIC HEARING

5o31~e?~o0           (Pt~m. d August 2~ .1994 [or the ~iuoqat lO, .1994 C'~ CounciZ MeeanD
FAX (5031967.4330

Applicant:                   Oldn Rea, P.O. Box 964, .,sdbany, OR ~21

Type of Request:             Tentative SubdivisiOn Plat application to divide a 42,182 ~uare
foot land parcel, a portion of which is in the floodplain of
Periwinkle Creek, into 7 lots ranging in size from 4,229 square feet

to 7,510 square feet.

Property Location:           Not yet addressed. North of 7th Avenue, east of Pine Street,
south of Santiara Road, ~nd west of Clevelnnd Street. (See vicinity
nnp included at the end of this document as Attachment D-I.)

Total Land Area:             ~ 97 acres (42,182 square feet)

Assessors Map&
Tax Lot No.:                 Map No. 11S-3W-08BB, Tax Lot 700

BACKGROUND

The City Council, at its July 20, 1994 meeting approved with conditions,  the subjea tentative

subdivision plat application, and. directed staff to prepare findings that address the new

information and testimony presented at the public hearing.  The findings,  conclusions,  and

conditions of the staff report prepared for the July 20,  1994 City Council public hearing,
together with the findings and conclusions below,  constitute the basis f~r approval of the

tentative subdivision plat

Findings of Fact                                           :

1./DOn Donovnn, City of Albany ~te Planner, stated for the 'record, that the reference
in the staff report to 'ODFW'urbnn forestry .pidelines" is in error, and that the reference

should be corrected to read 'Oregon Forestry Department urban forestry guidelines.  ·  'the

reference appears on pages 3, 10, 11, 12 of the staff report. (The guidelines are contained

in a publication rifled  "A Technical Guide to COmmunity and Urban Foreshy in

WashingtOn, Oregon, and California," produced by the Word Forestry Center in Portland,
Oregon and Robin Morgan, Urban Forestry Consultant, September I989.)
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2.     The following additional information was submitted at the July 20, 1994 City Council public hearing:

a)    Revised tree species inventory and graphics. Submitted by applicant
b)    Set of 5 photographs. Submitted by John Cartot.

c)    Petition to reject subdivision. Submitted by Robert Alexander and John Carter.

d)    Letter from Oregon Department of Fish and W~dllfe. Submitted by John Haxton, District Fish

Biologist.
e) Survey for John Carter. Submitted by Betty Caner.

3.       Robert Alexander testified that he appealed the decision of the Planning Commission because he preferred
to have pavement on 6th Avenue, rather than the additional gravel surfacing allowed by the planning
Commition. He requested that 6th Avenue be improvedto Development Code standards prior to the start of

development, becauseof increased traffic associated with tree removal and filling on the subject proparty.4.      

John Caner referred to Review Criteria (5). Hc testified that he. believesMr. Rea has underestimated the number

of trees that will be removed at the time homes are constructed on the seven lots that will be created

as a result of the proposed subdivision. Mr. Rea estimates 16 trees will be reraoved, Mr. Caner estimates
24-26trees will be removed.5.       

Mr. Carter describ~lrations beneficial functions that trees pcrforn~ He read the excerpts from th~ Albany Comprehensive
Plan included in the staff report on page 10 and 11, and expressed the same concerns included

in his letters attached to the staff report as AttachmentB-2and B-3.6.      

Betty Cutter referred to the survey referenced in Finding 2e. above, and AttachmentD-2. Attachment D-2shows
the Peawinkle Creek top of bank approximately7 feet east of the southeast cotter of Tax Lot 1000,the
survey shows the top of bank approximately7 feet west of the southeast cotter of Tax Lot 1000. m~      

7.      Bruce Carter testified that, contrary to Mr. Rea' swritten statements, the subject property is not an urban dump

site. He also argues with Mr. Rea'swritten statement that Ivy growing in trees damages them.Carter

states that blackberries provide food for birds.8.      

Lisa McKjrdy testified she is concerned with destruction of wildlife, and elimination of shade cover for aquatic

organisms. She stated she bought her property [across 7th Avenue and west of the subject property] because
there were trees in the neighborhood. She also stated she would not like to see the bike path built.9.      

Debbie Miller stated u concert about what will be done with Periwinkle Creek, and removal of trees. She stated

that we have an existing " green space" here, and il should be preserved. 10.  

Diane Glass testified that she agrees with everything that others who testified in opposition have said. 11.  

The applicant, Glen Rea, testified as follov;s:a)    

The proposed deve!opmantfits the site, neighborhood, and market. A previous proposal for the site was

for 21 apartments, which would be silowed by the current RM-3zoning.b) 

In conversations with Mr. Ale~naer, Mr. Rea has agreed to participate in a Local Improvement District (
LID) to improve 6th Avenue, and pay a share of the cost in proportionto the benefit to the subject

property.c)    

Mr. Rea submitted, for the record, a drawing labeled "Improvement Alternative - East 6th..," sad a section

entitled " Shared Daveways" from page 55 of a publication evidently called "Design Considerations." 
He would prefer to improve 6th Avenue to the standards shown in these documents,2



rather than to Development Code standards.

d)    He objects to the form of John Carter's appeal bccansc it is not specific, although he acknowledges
later lctters from Mr. Carter are more detailed.

c )   Urban sites need malntennnce~ He intends to accomplish development of the site in accordance with

the re(x)mmendations published in "A Technical Otlide to Community and Urban Forestry in

Washington, Oregon, and California," and in *Naturcscaping," published by Oregon Department of
Fish and Vv'~dlife, 1993. The minimum number of trees will be removed at the time of subdivision
to allow installation of utilities. Urban forestry guidelines actually suggest the removal of a number

of additional trees. He intends to improve the site as a habitat for wildlife, rather t_hnn_ destroy it.

f) Two different engineers have calculated that Pcriwinldc Creek can accommodate the 100-ycar flood.

Staff note: One is Endca Engineering referenced in the staff report.  The other is Dr.  S.M.  Hasan,
P.E., Ph.D., a professional enginccr registered in Oregon.]

g)    The recent U.S. Supreme Court decision in Dolan v. City of Tlgard seems applicable to tb~ case, in

that ha should be allowed an economic return from t_ht~ property.

12.      Marcia Morse, a consultant working for Mr. Rea, intends that tht~ development be a demonstration project
that Will show how development can bc done in harmony with the natural environment. Some selective

clearing of the site will bc done, ina__~ordancc with the recommendations found in *Naturescaping.* She
intends to leave Pcriwinidc Creek in better shape than it is now. Some trees will bc taken down, but many
more will be planted. Some blackberries and ivy will be removed so that other plant species will be able
to grow. A variety of adclitionnl native plant spccics will be cultivated. Cicuring along the b~snlr~ of the

Periwinirle Creek channel will be performed with manual labor, not a bulldozer.

13.      On rebuttal:

a)    Robert Alexander spoke, but presented no rebuttal to Mr. Rea's teStimOny.

b)    John Carter stated that he has contacted several agencies, and none know of the proposed
development.

c) Betty Carter stated t__hnt Clearing took place on the subject property at the time of the topographic
survey, showing erosion of property adjacent to the Tax Lot 1000.

d)    Bruce Carter testified that in 1964 or 196~, water in Periwinkle Creek was above the existing top of
bsnlt~

Conclusions

l.     Improvement of 6th Avenue beyond that recommended by the City Engineer is appwpriately accomplished
through formation of a Local Improvement District, which distributes the cost of improvement according
to the benefit provided to partiClpa~t~Ing pwpcrties.

2.      The revised tree species inventory and graphics submitted by the applicant sho~s that thrce trees will be

removed subsequent to approval of the final subdivision plat. Mr. Rea's testimony at the public hearing
indicates that as many as five trees may have to be removed, depending on an evaluation of conditions at

the time of construction. The mfnfmum number of trees necessary to allow installation of utilities will be

removed.



3.      The sct of 5 phowgraphs submitted by John Carter show Periwinkle Creek in its current state, and a scction

of the creek south of the subjca property with a widened channel, rip-rap, and a bike path. Only minor

clearing is pwposcd along the benl5 of Periwinkle Creek as part of the pwposcd development. No

widcntn:~ of the channel, no rip-rap, and no bike path is pwposcd.

4.  The *Petition to Rejea Subdivision* characterizes the site as *a natural wildlife haven for wild turkeys, geese,
ducks, blue hewn, red taft hawks, black birds, blue jays, crow, opossums, raccoons, rabbits, skipper fish,
periwinides, crawdads, and other birds, animals and fish.* The Petition States thnt development of the area

will destroy their habitat and cause the wildlife to vacate and not return. The Petition characterizes the City
Councll's decision as a choice between development and preserving the existing wildlife.

John Haxton in the letter from the Oregon Department of Fish and W~dlife (ODFW):

a)    States that removal of brush along the banks of the stream will result in the loss of wildlife habitat

and elimination of shade and cover for aquatic organisms.

b) Assumes widening of the channel may also be necessary, further degrading habitat.

c) Speculates as to the possibility of erosion.

d)    States that a 50-foot easement along the stream would appear not to be sufficient enough to

accommodate a bike path while providing full pwteaion to the riparian area.

e) Statesthatahealthystreamsystemisc~mp~ex~andretenti~n~f~~~dwaysand~~~d~lainsareintrinsic
pans of that system.

f) States that the reason that ODFW did not contact the Planning Division about this project is that no

notification was received.

Although the evidcnce that the range of wildlife species identified by the signers of the Petition to Rejea
Subdivision is anecdotal, the Albany Comprehensive Plan recognizes natural woodland vegetation along
waterways as important wildlife habitat.

However, the Development Code also recognizes a need to pwtea property and public safety in Section
12.540 and 12.550. Seaion 12~40 requires provision of a public easement adequate for conveyance of and
maintenance ofdrainageways, and allowing the City Engineer to require improvements, ff necessary. Seaion
12,550 requires the City Engineer to review and approve the size of the drainage facilities, based on the

provisions of the Storm Drainage Master Plans, and sound engineering principles and aSSUming conditioas
of mar/mum potential watershed developxncnt permitted by the Comprehensive Plan.

The requirement for the applicant to remove brush from the ban!~ of the Periwtni~lc C~nnnel is the

minimum improvement necessary to allow passage of 100-year flood waters. The developer has further
stated his intent to cut trees and clear brush in accordance with accepted urban forestry, and Oregon
Department of Fish and Wildlife guidelines. The need to protect property and public safety has been

balanced with consideration of wildlife habitat. Development of the subject property in not necessarily a

choice between development and preserving the existing wildlife. This development is an opportunity to

demonstrate how development can be done while preserving natural values.

The applicant has submitted a drawing and an inventory which clearly shows the existing trees on the subject
property, and which trees will be removed at each stage of development. John Carter testified that the tree

count is in error, but provided no evidence that was the case. The Comprehensive Plan says *where
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possible, retain the environmental and aesthetic quailties Of existing wooded areas by incorporating them

intopublicparkandopenspaceplans, andensurethetnaximum preservation ofvegetationduringthedevelopment review andconstruction process." The subJcctproperty hasnotbeenincorporated intopublic parkoropen space, buttheWillingneSSOfthedeveloper toimplementurban forestry and *nnturescaping"guidelines duringdevelopmentandconstructionwillresultinthemadras. till preservation ofvegetationinthelong tertmNo wideningOfthcPeriwin!~leCreek channclisproposed. Erosion willbecontrolledby estabK~htngpennnncnt groundcoveronthcbanl~ ofthecreekEndcxEnglncering ~_s.~ determinedthata50-footeasementissufficienttoaccommodate100-yearflOOd watersand nbikepath. Thebikepath, however, willnotbebm'ltatthi.~ lime. Nofencesorothcrstructureswillbeallowedinthceasement. Thcrlparlanarea .willbeprotectedtotheextentpossiblcconsidering drainngerequirements. Noconstructionisproposedinthefloodway. Fttlisallowedintheflood ~jngc. However, anyfillthatexceeds50cubicyardsrequiresapermitfromthcBuildingDivision, andthis isacondition ofapproval ofthe tentativesubdivision plat.Staff isunaware ofany requlremcntthat theOregon Departmentof Fishand Wlldilfcbe notifiedof proposeddevclopmcnt infloodplains, orin areasidentified aswildlife habitat.5.      ThesurveyforJOhnCanershows thetopofthebankofPeriwinkleCreeksevenfeetwestofthesoutheastcomerofTaxLot1000 (LlnnCountyAssessorsMapNo. 11S-3W-SBB), whereastheTentativePlatsubmittedbytheapplicantshowsthctopofthcbankapproxitnntclysevenfeeteastofthesoutheastcornerofTaxLot1000.ThcTentativcPlatsubmittedbytheapplicantmeetsthcrequircmcntsofAlbanyDevelopmentCode (ADC)Scction11.210. ADCSection11.160statesthat "thetentativeplatneednotbepreparedbyasurveyor," butthat "thefinalplatmustbepreparedbyaHcensedlandSurveyor.." ThecorrectlocationofPerlw~nlrlcCreekwillbedocumcntedonthefinalplatbyaHcenscdsurveyor. The ~x~ctlocationofthccreekmakesnosignificantdifferenceinthereviewofthetentativeplat. CI'hc location ofthe creekmay affectthe sizesof proposedLots4and5, 

however, thcsubjectpropertyiszonedRM-3, azoningdistrictin which there
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EXHIBIT B~

CITY COUNCIL DECISION

TENTATIVE APPROVAL WITtl CONDITIONS

FtLF~ NO..MI-03-94, CABINS AT PERIWINE~JF- CI~F-Eg

F~DING~ CONCLUSION~ AND CONDITIONS PREPARED ASPART OF STAFFREPORT

J TO CITY COUNCIL FOR JULY2~ 1994 CITY COUNCIL PUBLIC HF~RING

50 BBOADALB~ ~W
oso×4~             (l~is docum~ Fe~;g~d [or adogaon bY C~Y Council a~ Au~s~ l~199~ meeang as ~ ~

1503~ 967-4300

A× (503) ~67-4~0

Applicant:                     Glen Rea, P.O. Box 964, Albany, OR 97321

Type of Request:         Tentative Subdivision Plat application to divide a 42,182 square foot

land parcel, a portion of which Ls in the floodplain of Periwb~e

Creek, into 7 lots ranging in sLze from 4;229 square feet to 7,~10

I~uare feet.

Property Location:       Not yet addressed. North of 7th Avenue, e~st of Pine Street, ~outh of

Santiara Road, and west of Cleveland Street. ( See'vicinity map
included at the end of this document as Attachment D-I.)

Total Land Area:         0.97 acres (42,182 square feet)

Assessor'SMap &
Tax Lot No.:            Map No. IIS-3W-08BB, Tax Lot 700

PPROVAL STA~DAP~DS

The approval standards relevant to the review of tbk application are found in the Albany
Comprehensive Plan and Xhe Albany Development Code. Albany Development Code (ADC)
Section 11.180 lists the five review criteria for tentative plat approval ApprC~vR! Of a tentative

plat will be granted ff the review bo~ finds that the applicant has reel all of the criteria which

apply to the development.

The review criteria are listed below, in bo/d//a//c, followed by findings of fact and conclusions.

Incorporated within the analysis of each of the review criteria are relevant Comprehensive Plan

policies.

1)   Developra~_ of an~ rematn~ ofprogert] v, nder the rome o~m~hlp atn ~eac~omglished In

acconfan~ wttk ~ ~z3~ Devdogment Code.

Findings of Fact

In. The proposed development ' includes dl of, the subject property. There will be no

remainder of property."

Conclusions

la. T!xis criterion is not applicable,



Findings of Fact

2a. There are five land parcels that adjoin the subject property. They are identified as follows: ljnn County
Assessors Map No. llS-3W-SBB, Tax Lot 1300, 1200, 1000, 1001, and 600.

2b. Each of the five land parcels is developed with a single-famBy residence, and each ~_3s access to a public
street ( Tax Lot 1300 has a__,~ess_ to Santiara Road, 1200 to 7th Avenue, 1000 to 7th Avenue, 1001 to 6th

Avenue, and 600 to Santinrn Road).

2c Tax Lot 1001 could be divided into two separate tax lots, the most easterly of which would not have
to a public street

Conclusions

2a. This criterion can be met ff the following condition is met.

Conditions

2a. The applicant shall dedicate a 15-foot strip of right-of-way to the public along the warefly bounda:y of the

subject property in order to provide access to the ea.sterly area of IXS-3W-SBB, Tax Lot 100L

The City will provide the form for street dedication and will mail it to the appilcant for notarized signatures
within 5 working days of the effective date of lht.~ approval

Albany Comprehensive Plan Ooal 12, Tramporation Policy 3 is relevant to :ht.~ review criteria. PoHey 3 states

As part of the development review procas, evaluate the adequacy of transportation to, from, and within the site.

One property owner within the 100-foot notification area has raised the foilowing concern: (Reference appeal
application from Robert and Betty Alexander dated Jane 17, 1994; letter from Glen Rea to Dean Nebergall dated

June 23, 1994; letter from Robert and Betty Alexander to Dean Nebergail dated July :25, 1994; and letter from
Dean Nebergail to Glen Rea dated July 5, 1994. Thes~ are included at the end of tht.~ document as Attachments

A-1, A-2, A-3, and A-4).

A 20-foot wide paved street is needed to accommodate the proposed d~velopment.

This concern will be addressed in the foilowing findings of fact, conclusions, and conditions.

Findings of Fact

The subject property has a__~ccss_ to 6th Avenue, Santiara Road, and 7th Avenue.

3b. Three of the proposed subdivision lots will have a__cccss_ on 6th Avenue, two lots will have accas on Santiara

Road, and two lots will have access on 7th Avenue.

3~ Santiara Road is designated as a minor collector street on the City's Master Street Plan (Comprehensive Plan,
Plate 12). 6th Avenue, and 7th Avenue are both classified as local streets. 6th and 7th Avenues are both



unimproved public fights-of-way, currently open to lraffic. Sanam Road is a public fight-of-way, paved with

and gutter, and no sidc~vnlk-

L The Albany Development Code (ADC) requires certain standards intended to Insure that the City's
transportation system is capable of supporting proposed new development. ' Development approval mgy be

conditioned upon the provision and/or ~marantee of public improvements called for in a public facilities

master plan or any other public improvements necessitated by the development.' (ADC 12.030)

3e. ADC 12.060 provides thnt No development shall occur unless the development hns frontage on or approvecl
s_ _a:ess__ to a public street currently open to traffic. A currently non-opened public fight-of-way my be opened
by improving it to city standards.'

sStreets ( including alleys) within and adjacent to a development shall be improved in accordance with the
standards in this Article. In addition, any new street or additional street wid.th plnnned as a portion of an

approved street phn shall be dedicated and improvedin accordance with thL~ 

Article."Where the City Engineer determines thnt a required street improvement would not be timely, the
City Engineer may acceptaPetition for improvement/ Waiverof Remonstrance fora future assessment

district." 3f~ ADC 12.200 provides that 'Sections of existing streets not meeting city standards which directly abut

new development shah be constructed partial width to the appropriate city standard by the developer
provided that a partial street improvement is determined by the city engineer tobe adequate to handle the
projected trnt~c

loadings...'Where the city engineer determines that the street improvement would not be timely, he maya_ _~x~;pta

future improvement assurance as described in Section 12.

600.' 3g. The CityRn~ineer has determined thatSantia/n Road is adequate to accommodate the traffic thnt will

be generated by those new subdivision lots that havea__

rcess_.31L The City Engineer has determined that 6th Avenue and 7th Avenue are not improvedto Development

Code standards, and are not adequateto accommodate the tnffic that will be generated by the new lots that

will havea__

ccess_.The City Engineer has also determined that improvement of 6th and 7th Avenues to Development
Code standards is not timely, gravel surfacing is needed, and that a Petition forImprovement/ War
of Remonstrance will be

required. 3L The proposeds_ _ccess_ plan _~ been reviewed by theCity's Public Works Department, and found to be

safe and

efficient. 3J. ADC12.290 provides that 'All development for which land use applications are required by Section1.
060 must include sidewnlL~ adjacent to public streets." However, only in the caseof arterial or collector

streets are sidewalks required at the timeof construction. It is theCity's policy to require constructionof

sidewalks alonglo~al streets at the time residences are constructed. The ownersof proposed Lots I and 7 will

be required to construct sidewalks along their frontages on Santiara Road at the time building permits are
issued for residential

construction. 3k. TheCity'sParks Master Plan showsa pwposed bike trail through the subjea pwperty. The applicant

states that the bike Wail will fit in the proposed50-foot public drninnge easement that will be provided

for Periwinkle Creek [see Criterion (5)], and _h~L~ submitted drawin~ prepared byEndex Engineerin~ Inc., 

dated 2 May 1994, that show how construedon can be accomplished. Construction of the trail will not be done

at this



Conclusions

3a. Santiara Road is adequate to accommodate the taffic that will be generated by those new subdivision lots
thathavea__ccess_o

3b. 6th and 7th Avenues have been found not adequate to accommodate the traffic that will be generated by the
new lots that will have access, but since the improvement of 6th and 7th Avenues to Development Code
standards is not timely,  gravel surfacing is the most economic means of providing a_~__~  under the
circumstances. 'l'nc proposed a__~x~s_ plan also distributes a__~xss_ points among three diffcrcnt local streets,

providing an efficient use of existing public facilities, a plan which has also been found to be safe.

3c. The applicant h.~ agreed to provide a 50-foot wide public easement that will accommodate both the area

needed to accommodate the 100year flow of Periwinlde Creek, and the bike trail pwposed in the Clty's Parks
Master Plan. Construction of the trail will not be done at this time.

3d. This criterion can be met ff the following conditions are met.

Conditions

The followlag eondifions shah be met prior to final plat approval.

3~ A Petition for hnprovemcnt/Waivcr of Remonstrance for the future construction of strcct and drainage
improvements on 6th Avenue between  'Pine Street and the subject pwperty,  and on 7th Avenue from
Cleveland Street to the west side of the driveway for pwposed Lot S shah be signed by the applicant,
notarized, and submitted to the City. The City will provide thl. form and will mail it to the applicant for

notarized signatures within 5 working days of the effective date of this approval.

3b. Provide a minimum of6-inches of 3/4-& gravel surfacing on 6th Avenue from Pine Street to the development
frontage, and on 7th Avenue from Cleveland Street to the west side of the driveway for pwposed Lot 5.  The
width of the gravel surfacing shall be a minimum of 20 feel

4) ~ learn and de~n ~ development Io$e eonvenientb, ~ ~ various ln~!i~ m~aes.

F~ndings of Fact

4a. Sanitary sewer:. Sanitary sewer service to this development is available by extending two (2) new public
m.|nHnes from the exiting public sewer line on Santiara Road.

4b. Water. Water service can be provided by replacing an existing 2-inch line on 6th Avenue with a new public
4-inch line; on 7th Avenue from an existing 10-inch public mntnline; and on Santiara Road from an existing
6-inch public D~inHnC.

4a Storm drainage: No connection to existing public stem drntnnge facilities is proposed.

Conclusions

4a. The location of the proposed subdivision can be conveniently served by the public $nnitary sewer and water
system, ff the foBowing condition is mcL

Conditions

4a. Easements for the public sanitary sewer lines shall be 15-feet in width; a 10-foot wide easement w~l be



allowed for areas adjacent to structures or property lines. Easements must extend 15-feet beyond the

tc~i~ating manholes on each line. The ca~mcnts shall b~hown on the final plat.

Albany Comprehcustve Plan Goal 5 Policy 3 has been idcntified us relevant to tht,~ criterion. Policy 3 sa~s  "whcrc

possible, retain the environmental and aesthetic qualifies of existing wooded areas by incorporating them into

public park and open space plans, and ensure the maximum preservation of vegetation during the dcvclopment
rcvtcw and construction process."

vo property owners Within the i00-foot notification area have raLscd the foliowing concerns:  [Reference appeal
letter from John and Betty Carter, Bruce and Sharon Carter dated 6-17-95 (sic); letter from John Carter to Albany
planninl Commt.~sion received July 11, 1994; letter from John Carter to City ofAlbany Engineering received July
11, 1994; and letter from Bruce and Sharon Carter dated July 11, 1994; included at the end of tht.~  document as

Attachments B-l, B-2, B-3, and B-4].

Destruction of wildlife habitat

Tree removal

Impact on aquatic life by modification of Periwinkle Creek

John Carter has also submitted a set of five color photographs that arc labeled as follows:  1)  periw~nidc Creek

looking south, 2) Taken from end 7th Ave. east side of creek, 3) Plat area looking north, 4) periwtnlde Creek bike

path from 21st Ave., 5) Rip rap in creek near Periwinkle Mobile Park.  These photographs have been photo-
copied and attached at the end of thi.~ document as Attachment B-6. Color originals submitted by Mr.  Carter will

bc provided to the City Council at the July 20, 1994 public hearing,

One property owner within the 100-foot notification area has raised the following concerns:  (Reference letter

from John Scovlllc and Judy Olibcn to Albany City Council received July 12, 1994. This letter is included at the

end of tht.~ document as AttaChment B-5).

Destruction of wetlands

Destruction of wildlife habitat

Concern for preservation of wetlands by EPA, Fish and WHdlifc Agency, State Division of Land, and the

Andobon Society.

These concerns will bc addressed in the following findings of fact, conclusions, and conditions.

Findings of Fact

5a. Topo2raphy: The subject property varies in elevation from approximately 205 feet to 210 feet, except tint

Periwinkle Creek runs noah/south through the property and has a flow line elevation of approxtm_ntely 199-

200 feet. This information is shown on a topographic survey done by Nortlntar Surveying, Corvn!!js, Oregon,
in 1993.

FloodplainS: FEMA/FIRM Community Panel No.  410137 0002E,  shows a portion of the subject property in
Zonc A (within the lO0-ycar floodplain of Periwtnkic Creek, but with no base flood elcvatious determined).



Albany Development Code (ADC) Section 12.S40 states that 'where a subdivision is traversed by a water

course, drninagcway, channel or Strenm; there shall be provided a public storm water easement or drainage
right-of-way ConforxninE substantially with the lincs of such water course and such furthcr width as the City
Enginccr determines wlil bc adequate for conveyance and n~intenance. hnprovcmcnts to the drainageway,
or streets or parkways parallel to water courses may bc required.*

ADC Section 12.550 states that *a culvcrt or other drainngc facility shall bc large enough to 8ccommodate

potential run-off from its entire upstream drainage area, whether inside or outside of the development. The

City Engineer must review and approve the necessary slac of the fncility, hascol on the provisions of the Storm

Drainage Master Plans, and sound engineering principles and assuming conditions of maximum potential
watershed development permitted by the Comprehensive Plan."

The applicant hn~ submitted calculations, prepared by Endex Engineering, dated 5/20/94, thnt recommend

clearing the brush from the Periv~nlde Creek channel and establishing permanent ground cover. These

calculations have been reviewed by the City Engineer, who finds that ff the recommendations are foliowed,
and the channel is otherwise unobstrnclal, periwinkle Creek will accommodate 100-year flood flows.

me applicant proposes to dedicate a 50-foot wide public drainage easement that will accommodate the

Perlwin~e Cfe, ek channel and il proposed bike tra~, and fill the property outside the easement, placing it

above the 100-year flood clevation. Ftll is allowed in the floodplain, ff a permit is obtained from the City of

Albany Building Division.

5e. Wetlands: Periwinkle Creek is shown as a wetland on the U.S. Department of Interior, Fish and Wildlife

Service. National WetIrma Inventory (NWS/NW1) map, dated July 1982. No other area of wetlands on the

subject property is shown on the NWS/NWI map.

Scott Craig of Wetland Environmental Technologies, In~ states that "Periwinkle Creek is considered waters

of the United States and the State of Oregon, and is listed on the USFWS NWI map." He found no other

areas of wetlands on the subject property. Work in waters of the United States and/or State of Oregon
requires permits from the U.S. Army Corps of Engineers and the Oregon Division of State Lands.

Sd. Vegetation: The vegetation on the subject property, previous to September 1993, included blackbetty bushes

and varions other species of undergrowth. This andergrovah was removed to facilitate topographic survey
work. Remnining on the site are cottonwood trees, and a few evergreens. The applicant states that the

cottonwoods are in poor condition (dead, detached and fallen branches, large tree cavities, leaninov tree~), they
conflict with existing utility lines, and neighbors are concerned about falling branches. The applicant further

states that most of the cottonwood trees will be removed during the subdivision construction period, and ~hnt

The applicant has submitted an inventory of trees and two maps that show ~.~ting trees on the site, those

that will be removed, and those that will remnt_n_~ Cl'ne inventory and the mnps are included at the end of this

document as Attachments C-l, C-2, and C-3).

Attachment C-1 shows that two trees ( possibly as many as five arc shown on Attachment C-2) will be

removed at the time the final subdivision plat is approved, and utilities are installed on the site. Attachment
C-1 also shows that an additional _thirteen trees will be removed ff cottages are developed on the resulting
seven subdivision lots. AttaChment C-2 shows the trees that will be removed. Attachment C-3 shows the

trees that will femntn.

The applicant states titat brush removal from the Periwinkle Creek bnnks, establishment of permanent ground .
cover on the banks, and tree removal will be done according to ODFW urban forestry guidelines, which are

intended to protect wildlife habitat to the extent possible.



The Albany Comprehensive PLem finds the following:  The natural woodland vegetation along waterways and

hiltsideSprovidesthemost important wlidlifchabitat withintheAlbanyarea. Thearea'snaturalvegetationalsoprovides importanterosion controlalongriverandstreambanks, drain~tgCchanncis, andonsteepslopes.VegetationIntheAlbanyurbanareacanaccomplishimportant environmentalfunctions IncludIng:modificationoftemperature extremes, theameliorationofenvironmentalpollution,  thereductionOfsofterosionandsurfacerunoff, andaesthetic enhancementofthecity.  (ComprehensivePlan,  pg.  4)  pcrlwtnldcCreek acrossthesubjectpropertyisshownonComprehensive PlanPlate3:  Natural VegetationandWildiifcHabitat.ComprehensivePlanGoalSPolicy3says *where possible,  retaintheenvironmentalandaestheticqualitiesofexistingwoodedareasbyIncorporatingthemIntopublicparkandopenspaceplans,  andensuretheInaximumpreservationofvegetationduringthedevelopmentreviewand constructionprocess.*  (emphasisadded)ADCUseDescription3.510requiressiteplanreviewwhenremoval of5ormoretreesInexcessof10'  indiameter isproposedon Farceisor properlyIn contiguoussIngle ownershipInexcessof20,000 squarefeet,Inone calendaryear.5e. Historic sites: The applicantstates thatatonetime thesubject propertywas ownedbyachurch andusedasaBoyScout troopcamp. Theproperty doesnot appearontheCity'sInventoryofkLstoric sites.f- NeithertheU.S. EnvironmentalProtection Agency, Oregon DepartmentofFishand Wildlife, the OregonDivisionofState Lands,  nor theAudubon Societyhas contactedtheCityofAlbanyPlanning Divisionregarding theproposed subdivision-Conclusions Specialfeaturesofthesitehave beenconsidcred andadequately utilizedbecause:5a. Asurveyof thesubject propcrtyhas beendonebyaprofessionalland surveyor, providing adequateinformation toevaluate theexisting topography.Yo. Theapplicant hassubmitted calaulationsprepared byaregisteredprofessions! engineer, showingthat, ffthebrushisclearedfromthebSnk~ OfthePeriwinkleCreekchn_nnelandpermanent groundcoverisestablished,andthechannelisotherwiseunobstructed, itwill accommodate1O0-yearfloodflows. TheapplicantIntendstofill pwpertyoutsidetheproposed50-footdrainageeasement, placingfuturedevelopmcntabovethe100-yearfloodelevation-Awctlandconsu~tanthasevaltmtedthcsubjcctpropcrty~ andf~undn~wctiands~cxeeptf~rPcriw~n~dcCrcck.Themtnimunl nnmbcroftreesncccs~ry (2 - 5) toallowutilityconstructionwillbcremovedatthetinlethefinalsubdiv~ion platisapprovcd. Anadditional13treesmaybcremovedatthet~rncoffurther developmentofthesubjectproperty, andremnininl~ treesWi~ besaved.BrushremovalfromthePcr~n~lcCreekb~n~, estab!L~hingpermanentgroundcover, andtrccremovalwillbcdone ~___c~cordingtoODFWurbsnforestrygutdefines, whicharcIntendedtoprotectwildlifehabitattothecncntpossible. Inaddition, ffthePeriwinkleCreekchannelisunobstructedbysuchobstaclesas ~lkandfences, acontinuouscorridorforthemovementofwfidiifcwillbcmalnr$qned.Itshouldbcnotedthatafterthesubjectpropertyissubdividedasproposed, sevenseparatelots, alllessthan20,000squarefeetwillhavebccnercatcd, andthereisnorequirementforCityof Albany



subdivision plat approval, according to ODFW urban foresUy guidclines. Howcvcr,  there is no assurance that

the current applicant will be the ultimate developer of the individual lots. Subsequent to final subdivision

approval, no further regulation of trec cutting, is provided for in the Development Code.

No historic sites on the subjcct property appcar on the city's invcntory of historic places, and none have been

identified by the applicant, affected parties, or during staff review.

5f- ~ criterion can be met ff the following conditions are met.

CondiTions

la. The applicant shall dedicate a SO-foot wide public dralnagefoike trail easement along the full length of

Periwinkle Creek north~outh through the subject property. The casement shall be 25 feet wide on either side

of the centerline of the creek.  Statemcnts shall be included in the easement language which prohibit
placement of any fill or fcnclng within the easement area. Final location and caseincat language Shall meet

the approval of the City ~?-n~Lneer.

lb. The applicant Shall_ clear the brush from the banks of the Periv~_'n~!cCreek channel and permanent ground
cover shall be established, as recommended by Endex Engineering in calculations submitted by the applicant,
dated 5/'20B4. This must be done prior to final subdivision plat approval

la A joint permit from the U.S. Army Corps of En~neers and the Oregon Division of State Lands shall be

obtained, if required, prior to performing any work within the Periwinkle Creek channel

ld. All removal ofvegetation on the site, including trees and brush, shah be accomplished according to Oregon
Department of F~sh and Wildlife urban forestry guidefines.

le, The location of the 100-year flood contour line, followed by the date the flood elevation was established shall

be shown on the final subdivision plat. A statement located on or attached to the plat shah read as follows:

Development of pwperty within the 100-year floodplain as most currently established by the Federal

Emergency Management Agency or City of Albany may be restricted and subject to special regulations by the

City."

1£ Obtain a fill permit from the City of Albany Building Division for any planned fill which exceeds 50 cubic

yards.          ,

In ad~don to the review criteria above, ADC Section 6.130 states that applicnltons within the floodplain district shnll

also be anbJect to the foHmvlng standards:

Comment: The applicant _h~t~ submitted calculations, prepared by a registered pwfessional engineer, that show

the 100-year flood flow can be accommodated by the Periwinldc Creek channel, ff the brush is removed from the

banks of periwinkle Creek, permanent ground cover is established, and the channel is othcnvise unobstructed.

This is a condition of approval of the tentative subdivision plat.

The applicant also pwposes to fill the property outside the 50-foot proposed drainage easement to an elevation
above the 100-year flood elevation. The proposed work will minimize potential flood damage, Future

construction of residential dwellings will be reviewed for compliance with ADC Seaion 6.070-6.160 regarding
construction in floodplains at the thne of building permit review, ff applicable,

and evnso-~_~d to m~/m/ze rod dama/.



Comment: No public utilities or facilities are proposed in the lO0-year floodplain of Periwinkle Cre~k.

4tl land divt. vion pro~als thall imve ~ dralnage provided to re,lute exposure to flood damage.

Comment: The applicant ~n.~ submitted calculations, prepared by a registered professional engineer, that show

the 100-year flood flow can be accommodated by the Periwinkle (:reck channel, ff the brush is removed from the

banks of perlwtnlrle Creek, permanent ground cover is established, and the channel is othClwise tlllobstfttcte~.

These are conditions of approval of the tentative subdivision plat.

Comment: The proposed suMivision is located in an RM-3 zoning district. No minimulll lot size for single-
family residential construction is specified in the Albany Development Code. Proposed residential construction

must simply meet setback requirements.' The developer _hn~ submitted a conceptual proposal that shows single-
family *cottages" can be constructed on each lot, and meet Code setback requirements, all outside the floodway.

4ny newl~ublic or Firate ~treet grovtding ~ to a resld~a~al development thatl Itave a roadway crown elevation not

lower than one foot below the lO0-year flood devatio~

Comment: No new public or private street is proposed.

6; .,ill land divisions orl~lanned developments in the ylaodglatn disa~ia ~ f! thow the location of the lO0-year.tlood contour

Flood Insurance Study orfrom another authorltatlve ,ource, and the development isfour or mor~ aries or results infour
or mort lats or ttruaures, tYw elevation thall be dm~nined and certified by ~ registered ~nglneer. In addition, ~
statement located on or attached to ther~corded map or Flat ~ read asfollows: ' Developraent oflgrogerly ,/tthtn tat

year~d~a~n ~s m~st ~urren~ly ~`ab~slsed by the Fderal ~mergency Management Alncy ~r ~y ~f ~ ~

Comment: FEMA/F]RIVI COmmtlllity Panel No. 410137 0002E, dated March 18, 1986 shows a portion of the

subject property in Zone A (within the 100-year floodplain of Periwinkle Creek, but with no base flood elevations

determined). The 100-year flood elevation has be determined and certified by a registered engineer in calculations

and drawings prepared by Endcx Engineering, Inc. dated 2 Mny 1994 and 5/20/94.

The applicant proposes to fill the property outside the proposed 50-foot drainage easement to an elevation above
the 100-year flood elevation of Periwinkle Creek. ~nc applicant witl be required to show the location of the 100=

year flood contour line followed by the date the flood elevation was established on the fxnnl subdiv/sfon plnt as

a condition of approval A statement located on or attached to the plat will read as follows: "Development of

property within the 100-year floodplain as most currently established by the Federal Emergency Management
Agency or City of Albany may be restricted and subject to special regulations by the City.*


