
 

 

APPROVED: November 6, 2006 

CITY OF ALBANY 

PLANNING COMMISSION 

City Hall Council Chambers, 333 Broadalbin Street  

Tuesday, October 10, 2006 

5:15 p.m. 

 

MINUTES 

 

Planning Commissioners present: Dan Bedore, Paul Davis, David Faller, Tim McCarley, Cordell 

Post, and Dala Rouse 

 

Planning Commissioners absent: Anne Peltier, Wayne Rackham, and one vacancy 

 

Staff present: Planning Manager Don Donovan, Transportation System 

Analyst Ron Irish, Community Development Director Helen 

Burns Sharp, Civil Engineer III Gordon Steffensmeier, and 

Administrative Assistant I Tracy Swett 

 

Others present: Approximately 40 others in the audience, including the applicant 

and applicant’s representatives 

 

CALL TO ORDER 

 

Chair Paul Davis called the meeting to order at 5:17 p.m. 

 

PLEDGE OF ALLEGIANCE TO THE FLAG 

 

ROLL CALL 

 

APPROVAL OF THE July 24, 2006, MINUTES 

 

Commissioner Cordell Post moved to approve the minutes as written. Commissioner Dan Bedore 

seconded the motion, which passed unanimously. 

 

CONSOLIDATED QUASI-JUDICIAL PUBLIC HEARING, Case Files SD-09-06/SP-15-06  

(13th Avenue Subdivision) 

 

Davis called to order a consolidated public hearing on Planning files SD-09-06 and SP-15-06, subdivision 

tentative plat that would divide 15.26 acres into 46 residential lots and open space areas using cluster 

development standards, and site plan review to remove 23 trees from the property to build the 

subdivision. 

 

Declarations: 

 

Bedore declared he heard several comments from residents while out canvassing the area as part of his 

Ward I Council campaign. He said he explained he could not discuss the case, but the comments he did 

hear were not unlike comments he has heard during his tenure as a planning commissioner. 
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Commissioner David Faller reported he drove to the site that afternoon to familiarize himself with the 

location. Commissioner Dala Rouse said she has also spent time in the area as well and heard concerns 

about the perceived impact of new fill on the surrounding neighborhood.  

 

Staff Report: 

 

Planning Manager Don Donovan summarized the staff report. He said there are two applications before 

the Commission. The first is a subdivision application using cluster development standards, which allow 

natural features on the property to be set aside as permanent open space and lots to be clustered on the 

remainder of the property. Smaller lot sizes are allowed in cluster developments than the minimum size 

allowed in the base zoning district. The number of lots allowed is based on a maximum number of 

dwelling units per gross acre. The maximum number of lots in an RS-6.5 zoning district is eight units per 

acre. The proposed subdivision will have about three units per gross acre. 

 

The second application is a site plan review to remove 23 trees from the property to build the subdivision. 

The applicants say it is necessary to cut the 23 trees to construct the subdivision’s streets and to fill the 

property so that the lots are above the 100-year base flood elevation. Part of this property is in the 100-

year floodplain of the Calapooia River.  

 

Donovan showed an aerial of the property on the overhead projector with the subject property highlighted 

in yellow (Exhibit A, in agenda file). The property is zoned RS-6.5 residential single family. The 

proposed subdivision would develop single-family lots. The applicant submitted a preliminary plan, also 

known as a tentative plat, and a tree plan to show what trees would be cut.  

 

Donovan showed the tentative plat on the overhead (Exhibit C, in agenda file). He highlighted the railroad 

tracks, the existing streets, the new streets to be built with the subdivision, and the open space areas that 

would be permanently set aside as open space to meet the cluster development standards. 

 

He said the applicants must prove the proposal meets the review criteria for each particular type of 

application, or how the proposal can meet the review criteria through the use of conditions of approval. In 

cases where the review criteria cannot be met, the Planning Commission must deny the application(s). 

 

Donovan summarized the review criteria in relation to these applications. He said the first and second 

review criteria were found to be met.  

 

The third criterion addresses the transportation plan. Donovan said there will be new streets constructed 

with the subdivision that will connect to existing streets. All of the existing streets are local streets with 

low traffic volumes that connect to Broadway Street. Staff expects most people will use Broadway Street 

to connect to one of the local streets to access the new subdivision. Broadway Street is constructed to City 

standards. Twelfth, 13th, 14th and 15th Avenues are not constructed to City standards. Transportation 

System Analyst Ron Irish found the streets are wide enough and in an acceptable condition to 

accommodate the additional traffic generated by the proposed subdivision. The Development Code 

requires that all new streets be constructed to City standards, but it does not require that all existing streets 

be improved to City standards. A condition in the staff report requires a sidewalk be installed along 12th 

Avenue to provide a pedestrian route to Takena Elementary School.  

 

The fourth review criterion requires that public utilities be conveniently provided. The tentative plat 

submitted with the application shows how sanitary sewer, water and storm drainage can be provided for 

the subdivision. Lines for these services have to be extended to the subdivision from existing lines in the 

area.  
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The fifth review criterion requires that special features of the site be adequately considered and utilized. 

Donovan said there are wetlands, a pond, and trees on the property. Some of the wetlands are classified as 

significant. The applicant proposes to use cluster development standards, which requires that at least 20 

percent of the property be permanently set aside as open space. The subdivision plan shows that 46.5 

percent of the property will be set aside as open space and will not be developed. The significant 

wetlands, the pond, and most of the trees will be in the permanent open space. He highlighted the open 

space areas on the aerial photograph on the overhead projector. 

 

In addition, the property is in the 100-year floodplain of the Calapooia River. The applicant proposes to 

fill part of the property to raise the lots above the 100-year base flood elevation. The area where the 

Calapooia floods is mostly on the west side of the railroad tracks, which are located on the west boundary 

of the proposed subdivision. The tracks are elevated on fill and act like a dam that keeps the water from 

flooding further east, except water can flow through the openings in the railroad tracks located on 13th, 

15th, and three culverts north of 13th.  

 

The applicants hired a professional engineer who specializes in floodplain analysis to explain how the 

proposed fill will affect flooding in the area. His report was attached to the staff report (Exhibit J, in 

agenda file). The report explains that the amount of fill to be placed on the property is an insignificant 

amount when compared to the width and depth of the floodplain at this location. The only way for the 

floodwater to get from the Calapooia to the site is through the 13th Avenue and 15th Avenue 

undercrossings and the three culverts. The engineer believes the flooding is backwater from the Calapooia 

and the engineer states there is no conveyance of floodwaters across the site. The floodway approximately 

located in the middle of the river is what must be kept clear. The floodway is not near this property. The 

engineer’s report concludes that in his professional opinion that the proposed fill associated with the 13th 

Avenue subdivision will result in no significant changes to the base flood elevation that are likely to be 

observed immediately adjacent, upstream, or downstream of the proposed subdivision. The City Engineer 

has reviewed the report and agrees with it. 

 

Donovan said staff was aware that there was already fill placed on the property, first in 1980 and then 

placement began again in 1992 when the property was outside the city limits. The applicants have 

investigated the fill and believe most of it will need to be removed and replaced. 

 

Donovan said the site plan review considers the tree-felling application. The tree plan shows 87 individual 

trees larger than 8 inches in diameter on the property. He said there are a lot more than that given a grove 

located in the northwest corner of the subdivision. Donovan showed the tree plan on the overhead 

(Exhibit D, in agenda file) with markings to indicate the 23 trees proposed for removal. The majority of 

trees are cottonwood, ash, pine, maple and hawthorne. There is one White Oak in the vicinity of Lot 4 

also proposed to be removed. Donovan said Oregon White Oak trees are becoming rare. Four others will 

be preserved on this site, but the applicant believes this one tree will not be able to be preserved due to 

construction of a retaining wall in the vicinity. There is a condition of approval for the site plan review 

stating the applicant must try to save the one Oregon White Oak on Lot 4. Staff is recommending 

approval with a condition of the site plan review tree felling application.  

 

Donovan stated he has received letters from adjacent property owners with questions about the 

subdivision and one request for a 30-day extension or continuance of the public hearing (Exhibit N, in 

agenda file). The letter from property owner Mary Zelinka was received in time to attach to the staff 

report (Exhibit M, in agenda file). Zelinka has questions regarding increased traffic, floodplain, wetlands, 

wildlife, and storm drainage. Donovan said her questions should have been answered in the staff report. 

 

The other letter was from Lora Morris (Exhibit O) and asked about schools, a traffic light at the 

Broadway and Queen Avenue intersection. Donovan said school capacity cannot be used to deny 
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subdivision applications by Oregon law. A traffic light at Broadway and Queen will not be necessary with 

construction of the subdivision. Morris asked why 14th Avenue, west of Hop Street, will be narrower than 

other streets; and if the fir trees on 15th Avenue will have to be cut to accommodate a paved roadway. 

Donovan said Irish will be able to answer the question regarding the width of 14th Avenue. He said the fir 

trees on 15th will not be cut since they are not on the subject property. Morris also said she thought more 

children will use 13th or 14th to walk to school instead of 12th Avenue where the City is asking the 

applicant to install the sidewalk. Donovan said Irish could explain why 12th Avenue was chosen should 

the Planning Commission feel it necessary.  

 

In addition to asking for the public hearing to be continued, Michael Wilson wrote that he thinks this 

property might be part of a historic trail or there may be archeological sites on the property. He also has 

questions about the fill on the property (Exhibit N, in agenda file). Donovan said the fill is addressed in 

the context of the staff report. 

 

Donovan concluded his staff report. 

 

Bedore asked Donovan to put the tentative plat on the overhead. He asked if there was right-of-way 

extending south of 15th Avenue to Queen. Donovan said yes, there is right-of-way on Crittenden Street, 

but no street has been constructed.  

 

Rouse asked what would happen to adjacent neighbors with property lower than the subject property once 

fill was placed. She referred to the pictures included with Zelinka’s letter. Donovan deferred the question 

to the applicant and the City Engineer. 

 

Commission Tim McCarley asked where Zelinka’s property was on the aerial. Donovan pointed to her 

property. He said the property is in the floodplain and it does flood.  

 

Davis explained the rules of conduct prior to hearing the Applicant’s testimony. He explained the order of 

events and asked that no one read letters previously submitted to the Commission as testimony. 

 

 

Applicant Testimony: 

 

Brian Moore, 250 Church Street, Suite 300 (Salem), said he represents the applicant Byron Hendricks. He 

is an attorney with the firm Saalfeld-Griggs. He said Roger Sutherland, an expert on floodplain and 

stormwater management, will speak and address the floodplain questions. Moore introduced a packet of  

items into the record (Exhibit P, in agenda file). The items include a letter prepared by the applicant’s 

representatives to respond to any comments received by the Albany Planning Division as of Monday, 

October 9, 2006; a letter from the Assistant State Archaeologist Susan White; and a letter from a 

neighboring property owner and whose property the applicant has agreed to fill. White’s letter responds to 

the possibility of archaeological sites or trails on the property, of which she noted there was no record of 

any sites or trails on file.  

 

Moore said the applicant and his representatives concur with staff’s recommendation, the staff report, and 

the conditions of approval listed in the report.  

 

He said Hendricks and the development team have tried very hard to listen to both City staff and residents 

who have submitted questions and concerns. Examples include the neighborhood meeting and Hendricks’ 

recent meeting with Bode Dickerson’s group, FOMAT, and their recent agreement to move the northern 

lot line of Lot 4 slightly south to ensure the 36-inch White Oak is protected. Moore said the condition of 

approval will likely change to reflect the tree will be preserved. 
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The result of the development team’s efforts will be a development that meets the vision of the City’s 

cluster development standards. Forty-six percent of the site will be preserved in the open space. More 

than 72 percent of the trees on the site will be saved. The development team believes that the drainage 

plan will avoid any kind of flood damage that residents may have concerns about and even protect 

property owners in the floodplain by placing fill on this property.  

 

Moore said the proposed subdivision’s improvements exceed what the impacts are and the improvements 

also exceed what is required by the Code.   

 

Davis asked Moore to outline some of the points contained in the letter presented to the Commission for 

the benefit of the audience who have not received a copy. Moore highlighted the applicant’s responses to 

questions regarding lot size, street width on the easterly side of the subdivision, street improvement 

requirements for the 14th Avenue extension, off-site sidewalk location, safety and ownership of the 

retaining wall, ownership and maintenance of open space tracts A and B, pedestrian access to wetlands, 

composition of the pre-existing and proposed fill, archaeological trails or artifacts, Takena’s school 

capacity, traffic light at Broadway and Queen, and tree-felling along 15th Avenue. 

 

Roger Sutherland, 4905 SW Griffith Drive, Suite 200 (Beaverton), is a registered professional engineer, 

has 32 years experience with water resources, and is very familiar with the FEMA’s floodplain 

regulations. He is president of Pacific Water Resources. He was asked to get involved in this project by 

one of the applicant’s representatives, engineer Mark Grenz.  

 

He said FEMA established a program to allow development in the floodplain under certain conditions and 

this proposal is an application of that program. The floodway line is an established area in which no fill 

can be placed. The floodway of the Calapooia is located to the west of this development. This 

development would be completely outside the floodway and partly in the flood fringe. 

 

Sutherland said his concern when he saw this project was the opportunity for floodwaters to come 

through the railroad tracks and enter the site from the south. After visiting the location and walking the 

property, he believes the floodwater experienced in the area is backwater or slackwater, which leads to a 

question about of the volume of the fill in relationship to the volume of the river and the flow of the river.   

 

He said the amount of fill the applicant is proposing would be insignificant in relation to the flow of the 

Calapooia River given its peak will be 35,000 cubic feet per second (CFS) during a 100-year flood event. 

 

To answer how Zelinka’s property will be affected, Sutherland said water will still be able to reach the 

property because of the openings in the railroad crossings during large-scale flooding events. The railroad 

crossings are not being filled. This project will install a small inlet that will allow a small event to drain. 

 

Rouse asked if the residents of this subdivision would be required to have flood insurance once fill is 

placed on the property. Sutherland said no, as long as the first-floor elevations are constructed at least one 

foot above the base flood. Rouse asked if Sutherland knew of anyone in the existing subdivision that is 

required to have flood insurance. Sutherland said no. A property owner who purchased their property 

before the insurance law was in effect and enforced would not be required to have flood insurance unless 

the property owner refinances their property now that insurance is a requirement. 

 

Bedore asked Sutherland if it were the case that Zelinka’s property would be neither positively nor 

negatively affected by the placement of fill on the site. Sutherland said that was correct. 
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Rouse asked if the floodway line was established in 1967 because of the flood in 1964. Sutherlin said no, 

1967 was the year that the federal government created the National Flood Insurance Program.  

 

Bedore said Zelinka’s photos show water on her property during the 1996 flood. He asked how 

Sutherland would rate the 1996 flood event in relation to the one-percent (100-year) flood event. 

Sutherland said the Willamette River crested just below one percent, so the 1996 flood event was more 

like a 50-year event.  

 

Testimony In Favor: 

 

None. 

 

Opposing Testimony: 

 

Ray Chesbrough, 3800 SW Country Club Drive (Corvallis), read from a letter he prepared for the 

Planning Commission (Exhibit Q, in agenda file). He owns a triplex on Gale Street. He expressed concern 

about the proposed fill, saying the displaced water would have to go somewhere. 

 

Rouse asked if Chesbrough if he was here in the 1968 flood. Chesbrough said no. She asked if he owned 

the property in 1964. Chesbrough said no. 

 

Bode Dickerson, 526 11th Avenue SW, spoke as the chair of Friends of Mature Albany Trees (FOMAT). 

Dickerson said the developer and five FOMAT members met on September 15, 2006, to discuss 

preserving trees. She said five minutes before the public hearing convened, Hendricks has agreed to move 

the retaining wall back to the 204 contour line to give the 36-inch White Oak tree a chance to survive 

(tree 193). She trusted the developer would take appropriate measures to make sure the preserved trees 

will not be damaged during the construction phase or be inundated with stormwater. 

 

Ephraim Hackett, 1889 12th Avenue SW, referenced a letter he wrote to the Planning Commission 

(Exhibit S, in agenda file). He said he has lived in his home for 26 years and would stand to gain from the 

development since two vacant lots that he owns will become easier to develop by the extension of public 

facilities this development will construct. He said he was concerned though because of the density; the 

sidewalk on 12th; the retaining wall; placement of fill resulting in increased flooding; and activities by 

previous owners of this property.  

 

Hackett said this subdivision confines 46 lots to just under six acres in area. While this may have been the 

idea of cluster development, he disagrees with the result. The smallest lot in the existing neighborhood is 

5,000 square feet. Several are between 10,000 and 20,000 square feet.  

 

Twelfth Avenue has the steepest incline to get up to Broadway or any of the other streets. He said people 

will avoid 12th, but will use 13th or 14th to reach the area schools or public transit. 

 

Hackett said he is concerned that the retaining wall will not hold up to high water and the ground 

underneath the wall will slip. The retaining wall will be eight feet high, with four to six feet of steep slope 

on either side. He questioned the safety of the construction. 

 

Several of the lots are proposed to have as much as ten feet of fill on it, with most having between three 

and six feet. He questioned the safety of that much fill. 

 

Hackett said he believes 13th Avenue should be used for construction traffic and then brought up to City 

standards by the developer. 
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In addition, the previous property owner had been arrested for drug activity and Hackett said it was 

possible some of the waste from the manufacture of methamphetamine could be buried on the site. 

 

Rouse said Hackett’s point about the sidewalk on 12th was valid. She said the staff report only addressed 

traffic to Takena Elementary, but there are two other schools that are about the same distances from the 

proposed subdivision. Hackett agreed and said it s about a half mile to the schools. Most of the kids will 

walk right up the traffic lanes of 13th, 14th, and 15th. They won’t use 12th. Rouse said asked Hackett if 

he would like the Planning Commission to address the other schools. Hackett agreed.  

 

Tara Putney, 630 3rd Avenue SW, represented the Calapooia Watershed Council as its new coordinator. 

She referenced the Calapooia River Watershed Assessment which was composed two years ago and 

addresses issues including water quality, fish passage, and culvert passings. She said she disputed some of 

Sutherland’s information that the 100-year flood would be 35,000 CFS in Albany. Putney’s information 

from USGS guage data and the Assessment is that the flood would be 41,800 CFS. Putney said Picture 6 

in Zelinka’s letter was only a 20-year event (28,000 CFS) and the water was at her backyard. She 

questioned whether the engineers planning the development were doing so according to USGS gauge 

data. She also said two dams on the Calapooia are being removed this year and there is great interest from 

the state government on this river. 

 

While the watershed council has focused on fish passage in the headwaters, the group wants to start 

addressing issues such as wetland fills and what is happening in the lower reaches of the Calapooia River.  

 

Rouse asked if two dams were going to be removed. Putney said yes; one in Shedd and one in Halsey are 

scheduled to be removed next fall. Rouse asked what kind of flood control these two dams did. Putney 

said they were not flood control dams, but there is potential for sediment deposition downstream from 

these dams once they are removed. 

 

Rouse asked what the level of the 1996 flood was. Putney said 28,600 CFS. Rouse asked what level the 

Calapooia would be in a 100-year flood event. Putney said 41,800 CFS. Rouse asked if this data was 

recent. Putney said the data was available as of 1996. 

 

Putney said she could make a photocopy of this and send it to the Planning Commission or staff if 

needed. 

 

Mike Wilson, 1919 15th Avenue SW, questioned the hearing’s procedure and the chair’s decision to 

allow someone to talk about things that have been put in writing after instructing the audience that it 

would not be allowed. Davis said he asked that people not read what they had submitted in writing and 

that has not been done. 

 

Wilson said he and several of his neighbors have called and complained to the city forester that 

significant trees have already been removed from the property before any permits were issued. To his 

knowledge, nothing has been done about those complaints.  

 

Davis asked if Wilson was accusing the applicant of removing trees. Wilson said yes, either the applicant 

or his agent. 

 

Wilson said he’s been to the Linn County Courthouse looking for records and was told there are a large 

number of records missing. He said he has requested records from archives and has traveled to the 

Department of State Lands (DSL).  
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He asked if the Commission had received the two-page letter that he submitted (Exhibit N, in agenda 

file). The Planning Commission nodded that they had received it. 

 

Wilson said he thought it reasonable to believe there could be an archeological site since there were some 

found up river off the 53rd Avenue development. He said he spoke with Robert Kentta of the Siletz Tribe 

who informed him that the 53rd Avenue site was never reported to the tribe and there should have been a 

stop work order if a site was found. Wilson said he was unsure how that happened or if it was covered up 

by the City.  

 

He said neighbors have told him that some of the fill on the property was placed there by the City. There 

have been City, county and state trucks coming in and dumping. Large tracts were filled over as Hackett 

previously testified, not just the City’s lots. He found records at the DSL that reflect some of the fill was 

removed from the canal, but the permit specifically forbid any dumping in wetland areas. 

 

Wilson entered into the record a letter from Timberland Services to Steve Bryant, a site plan, and a staff 

report (Exhibit T, U, and V; in agenda file) for a land use application that he understands was tabled by 

the Albany City Council. He said these documents were the only ones in the file and he believes there are 

a large number of documents missing from the file. He said the site plan shows two lakes, a control dam, 

another stream coming out, and two water ponds. By this document, the City was quite aware there are 

wetlands on the site prior to dumping.  

 

Wilson read from the staff report dated August 11, 1978 (Exhibit U, in agenda file). Bedore said he had 

difficulty relating the staff report to any of the approval standards for the current application before the 

Commission. Wilson did not respond. 

 

Denny Welker, 3390 Marion Street SE, said he is in favor of the subdivision, stating that it has been an 

eyesore.  

 

Robert Kentta, PO Box 549 (Siletz), is the cultural director for the Confederated Tribes of Siletz. He said 

he was recently made aware of tonight’s hearing. While the applicant stated that the State Historic 

Preservation Office was contacted. Kentta said reviews from SHPO and the Army Corps of Engineers 

often state there is no knowledge of artifacts existing on the site, but lack of knowledge does not mean 

they do not exist. He said the tribes may want to monitor ground disturbance. If there has not been a 

survey, this would be of concern to them. 

 

Debra Griffin, 1025 SW Gale Street, asked how all the small lots are compatible with the larger lots. She 

also had concerns with flooding. 

 

Davis said lot sizes within the Urban Growth Boundary have been reduced over time. Whether this 

development is compatible with adjacent housing will be determined by the Commission. 

 

Jackie Popp-Noskov, 1940 15th Avenue SW, said there is a right-of-way to the west of her property that 

is not yet built. She wanted to know the planned improvements for 15th. She stated current traffic is one 

to two cars per day, so the addition of this subdivision will be quite a change.  

 

Jason Desler, 1240 Gale Street SW, lives on the corner of 13th and Gale. He said the staff report stated 

the majority of traffic will likely go through 13th. He would like to know what that means to the 

intersection that his house sits on. 

 

Davis asked Transportation System Analyst Ron Irish to respond. Irish said 46 lots will generate just 

under 10 trips per day each. The morning peak hour creates about one trip per house and about the same 
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number is generated during peak hours in the afternoon. Trips would be distributed over 12th, 13th, and 

14th. Given the layout of the subdivision, Irish thought roughly half the trips generated by the new 

subdivision would use 13th for access to and from the subdivision.  

 

Diane Hyde, 1530 Crittendon Street SW, said she has 200 feet of frontage on 15th, 150 feet of frontage 

on Crittenden, and 100 feet of frontage of Bonnie Street. She asked how the development of the streets 

would economically impact her. 

 

Donovan said she would not be responsible for paying for any of the improvements shown for this 

development.  

 

Peter Greenberg, 2340 15th Avenue SW, is concerned with traffic on 15th.  He said it is a one-way street 

now. He would like to know how it would affect his property.  

 

Rouse asked if his property is in the floodplain. Greenberg said yes. He added that he did not have flood 

insurance until he recently refinanced and flood insurance was a requirement of the new mortgage. 

 

Fran Brown, 1030 Gale Street SW, said she had 42 inches of water in her basement in 1964. She is very 

concerned with flooding and whether there would be adequate drainage.  

 

In addition, she said the planned unit development that Wilson referenced during his testimony was voted 

down in a city election.  

 

Jay Gardner, 1310 Broadway SW, has also lived at 1035 Gale Street SW. He said he is opposed to the 

subdivision after listening to previous testimony. He would like to see some development because it is an 

eyesore, but he was concerned about the road condition of 13th Avenue, flooding, and the location of the 

sidewalk.  

 

He said the trucks that hauled fill off of Broadway went down 12th Avenue because 13th could not bear 

the weight of the heavy trucks.  

 

He has flood insurance even though his property is 6 feet above the floodplain given his experience in 

1996.   

 

Gardner said most of the children walking to school use 13th Avenue because it is wide open on both 

sides of the street. He said the City’s estimate of 50 percent of the vehicle traffic using 13th will be low.  

If children continue to use 13th, there will be a safety issue. He would like to see development, but not 46 

homes.  

 

Mike Wilson, 1919 15th Avenue SW, added to his previous testimony. He asked Donovan to point to his 

property on the overhead. Donovan pointed to the general area. Wilson said his property is grandfathered 

in with a septic and well. The septic is in an unknown location. He believes it may run through the 

neighbor’s yard or through an alley, but he is unsure and no records seem to exist. Wilson understands no 

sanitary sewer is being extended down 15th Avenue, but rather it is being extended from 13th. 

 

He asked Donovan to point to the Fisher Street canal. Donovan was unable to point to it on the aerial. 

Rouse referenced page 24 of the staff report, under sanitary sewer, finding 4.3 that gave the location of 

the Fisher Street canal. 

 

Wilson said the original plot plan that he submitted shows where a stream flowed through the Fisher 

Street canal prior to the placement of the illegal fill. The natural flow would significantly affect his 
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property because flooding may damage his septic forcing him to connect to City sewer. He was also 

concerned that any flooding could contaminate his well, forcing him to connect to City water. 

 

In addition, he said he would like to see the applicant go back to the original witness posts that are on 

record in the original Hazelwood subdivision file at the Linn County Courthouse. He would like the 

applicant to go back to the original depth rather than only going down 16 inches. The existing fill is 

significantly over 16 inches in depth. There also may be hazardous waste on the site. 

 

Wilson said he has spoken to residents behind the City’s water treatment plant and has walked behind the 

area to where the settling ponds are. Residents have told him the Calapooia has flooded up over the top of 

the settling ponds, and last year the water was halfway up the stairs behind the water treatment plant. A 

City employee at the treatment plant told him that.  

 

He said the newspaper reported last fall that there was overflow that discharged to the river, violating 

state and federal standards. He questioned whether this area was annexed legally since he is unsure if the 

City can provide adequate services if the Calapooia and Willamette Rivers are being polluted with human 

waste.  

 

Davis interrupted Wilson’s testimony. He said he was unsure Wilson’s testimony was addressing the 

criteria of the applications. He requested Wilson to conclude his remarks. Wilson said he thought he was 

done anyway. 

 

Neutral Testimony: 

 

None. 

 

Applicant Rebuttal: 

 

Moore requested a recess. Davis agreed and the Commission recessed for 10 minutes at approximately 

7:25 p.m. 

 

Davis reconvened the meeting at 7:36 p.m. 

 

Moore provided part of the applicant’s rebuttal. He said by the applicant filling the property to a foot 

above the floodplain, new homeowners would not be required to have flood insurance. He added that this 

development would not impact adjacent property owners any more or any less than they already are by 

floodwaters. 

  

He said the significant wetlands are being preserved within the open space as required by the cluster 

development standards so no impacts will be realized.  

 

Moore said Hendricks agreed to move Lot 4’s lot line to save the White Oak. Preservation methods will 

become part of the conditions of approval. 

 

With regard to the lot sizes in the subdivision, there are no minimum sizes in a cluster development. 

Moore said if the open space areas are excluded, this development averages 5.8 units per acres. This is 

well below the maximum density allowed in the base zoning district of eight units per acre. 

 

The sidewalk placement on 12th Avenue was staff’s requirement. Schools other than Takena Elementary 

cannot be considered because only schools within a half mile radius can be considered when conditioning 

off-site improvements such as the sidewalk as per state law. 
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Speaking to the safety of the retaining wall, construction will be overseen by an engineer and reviewed by 

the City engineer to ensure it meets City standards.  

 

To address current street conditions, Moore said the applicant cannot be required to repair street 

conditions that have repair any damage sustained by previous incidents.  

 

With regard to Kentta’s comments on the possibility of Native American burial grounds on the property, 

the applicant is willing to have tribe representatives on location. By law, any archaeological sites that are 

uncovered must follow a set of legally mandated steps.  

 

Moore said suspicions about what has happened on the property in the past are difficult to address. If 

there are facts, that can be addressed. The applicant cannot address suspicions. 

 

Someone asked about the traffic impact on 15th Avenue. Moore said there is little traffic flow on 15th 

Avenue currently and very few trips will use 15th after construction of this development.   

 

He closed his portion of the rebuttal by saying there might be dissatisfaction with the Cluster 

Development standards. However, they are an option provided for in the Development Code. The 

applicant has attempted to create a development that meets the City’s vision and standards. 

 

Sutherland addressed Putney’s testimony. He said he has not seen the report she referenced, but the 

number that matters is the published 100-year flow (35,000 CFS). He acknowledged studies on 

subsequent flood events may have established a different number. The 204 elevation exists north, within, 

and south of the proposed subdivision. The reason this occurs is that the Calapooia River is not dictating 

the 100-year flood event, but the Willamette River is. 

 

If the Watershed Council was to bring this to FEMA’s attention, FEMA would not find the error within 

the criteria to warrant a restudy.  

 

Sutherland said the Calapooia is 302 square miles, with 100 acres is less than .05 of 1 percent.  

 

Byron Hendricks, PO Box 12937, is the applicant. He spoke to his development team’s expertise in their 

areas of discipline so the Planning Commission has good information on which to base its decision. 

Oregon’s planning laws establishing application of urban growth boundaries creates higher density within 

city limits so that farm and forestland outside the Urban Growth Boundary can be protected.  

 

Testimony was given accusing this application of felling trees illegally. He believes his team has a high 

level of integrity.  

 

Staff response: 

 

None. 

 

Community Development Director Helen Burns Sharp said Mr. Wilson requested there be a continuance 

to allow more time to conduct research. The minimum duration for a continuation is seven days. Sharp 

recommended this hearing be continued until next Tuesday, October 17, at 5:15 p.m. She also 

recommended that next week’s hearing be limited to any additional evidence, arguments, or testimony. 

The hearing could then be closed; the Commission would deliberate; followed by the Commission’s 

decision. 
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Davis asked if the applicant would have an opportunity to rebut testimony. Sharp said yes. Moore said he 

would try to write supplemental findings to address testimony heard tonight for the continued hearing the 

following week.  

 

Davis asked why only seven days. Sharp said the legal requirement is for a city to make a decision within 

120 days from the time an application is deemed complete. The decision of the Planning Commission can 

be appealed to the Council. In order for the city to comply with land use law, the Planning Commission 

would need to render a decision by next week to allow time should an appeal be filed requiring another 

hearing before the City Council.  

 

Davis continued the public hearing until Tuesday, October 17, 2006 at 5:15 p.m. 

 

OTHER BUSINESS: 

 

Hearings Board Appointments. 

 

Sharp explained a member was needed to fill a vacancy on the Hearings Board left by John McEvoy and 

another member would be needed to serve as an alternate. Faller agreed to serve the remainder of the 

vacancy’s term. McCarley agreed to be the official alternate. 

 

Activity Update. 

 

None. 

 

NEXT MEETING DATE: 

 

The Hearings Board is scheduled to meet on Monday, October 16, 2006, at 4:00 p.m. in Council 

Chambers. The next meeting of the Planning Commission is scheduled for Tuesday, October 17, 2006, at 

5:15 p.m. in Council Chambers. 

 

ADJOURNMENT 

 

Hearing no further business, Chair Davis adjourned the meeting at 8:02 p.m. 

 

 

Submitted by      Reviewed by 

 

Signature on file     Signature on file 

 

Tracy Swett      Helen Burns Sharp 

Administrative Assistant I    Community Development Director 
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