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APPROVED September 13, 2010 

CITY OF ALBANY 

PLANNING COMMISSION 

City Hall Council Chambers, 333 Broadalbin Street  

Monday, August 9, 2010 

5:15 p.m. 

 

MINUTES 

 

Planning Commissioners present: Paul Davis, David Faller, Glenda Fleming, Bob Kish, Dala 

Rouse, Michael Styler, and Dave Wood. 

 

Planning Commissioners absent: Cordell Post and Larry Tomlin 

 

Staff present: Community Development Director, Greg Byrne, Planning 

Manager Heather Hansen, and Administrative Assistant I Sheena 

Dickerman 

 

Others present: 33 others in audience  

 

CALL TO ORDER 

 

Chair Faller called the meeting to order at 5:15 p.m. 

 

PLEDGE OF ALLEGIANCE TO THE FLAG 

 

ROLL CALL 

 

CONSOLIDATED LEGISLATIVE PUBLIC HEARING, CP-01-10 and DC-04-10, Legislative 

amendments to the Albany Comprehensive Plan and Development Code regarding the floodplain. 

 

Chair Faller opened the public hearing at 5:17 p.m. 

 

Staff Report: Planning Manager Heather Hansen summarized the written staff report. She explained that 

the City participates in FEMA’s (Federal Emergency Management Agency) National Flood Insurance 

Program (NFIP). NFIP enables residents and business in the city to purchase flood insurance.  

 

The proposed amendments to be adopted include the Flood Insurance Study (FIS) for Linn County and 

Incorporated Areas, and associated Flood Insurance Rate Map (FIRM) panels for Albany that were 

developed by FEMA, as well as updates to the Development Code (DC) and Comprehensive Plan (CP) to 

ensure that the City is in compliance with the current regulations of NFIP. The maps include the base 

flood elevation transects, floodways, 100-year floodplains, 500-year floodplains. The City provided 

updated topographical data to FEMA for the new FIRM panels. The City does not have authority to 

amend the maps, only FEMA can do that. If residents believe that they are not in the floodplain there is a 

process, with FEMA, to document the elevation of the property and have the property be removed. FEMA 

does not change the map itself, but they send a letter, which is always associated with the land, that 

documents that a property has been removed. 

 

Hansen pointed to the map (Exhibit E) that reflected the differences between the old floodplain map and 

the new floodplain map from FEMA. She noted that overall there were fewer properties considered to be 

in the floodplain. The City allows development in the floodplain and fill, while many other cities do not.  
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The proposed amendments to the DC include: sections being put in a more logical order, to add some 

clarification to existing regulations, and to add definitions where needed. The changes to the CP are that 

FEMA's new FIS and associated FIRM panels must be adopted by reference. The 100-year floodplain and 

floodway will become Plate 5. Some minor amendments to the CP include updating information already 

included in the CP and adding a reference to the floodplain development permit that is a requirement of 

the NFIP.  

 

The Community Rating System (CRS) is a program within the NFIP where the more activities a city 

participates in that are above and beyond minimum requirements of the NFIP, the higher the discount rate 

residents can get on their flood insurance policies. The City is currently at a Level 7 and properties 

located in the floodplain can receive a 15 percent discount. An intradepartmental team has been working 

the past two years to try and document activities that the City is currently doing that would give the City 

900 additional points. The team's goal is to increase the flood insurance discount to 25 percent by the end 

of the next 5-year review, which begins in late September.  

 

There are three proposed amendments to the DC that would give the City up to 100 extra CRS program 

points. One amendment relates to the siting of critical facilities. These are facilities where it would be 

difficult to move people quickly, such as nursing homes and hospitals, or facilities where emergency 

responders are, or where there is storage or processing of hazardous materials. Another amendment is the 

definition of substantial improvement. A substantial improvement has been defined as any addition that is 

50 percent or more of the current value of the home. If the addition was to be 50 percent or more this 

would require the additions to be above the flood levels. If the addition was less than 50 percent the 

property owner would be able to build at the current level of the current house. The proposed amendment 

is to change it from 50 percent to 49 percent, and to track the improvements cumulatively over 10 years, 

which would give the City points from the CRS program. The last amendment is to require a non-

conversion agreement for areas constructed are below base flood elevation. This is to avoid space below 

the base flood elevation that can only be used as a parking area, storage space, or entry to the home, being 

converted to living space. This would be a deed restriction that would go with the land.  

 

Hansen emphasized that the DC amendments were the minimum requirements needed to bring the City 

into compliance, other than the three amendments for points in the CRS program. An area that the City 

has not been in compliance is the floodplain development permit requirement. FEMA defines 

development broadly. FEMA does not have anything within their definition that a city is to regulate 

fences but cities have always been required to regulate all types of development and structures, including 

fences, in the floodplain. Fences are not allowed in the floodway. Staff is not proposing that fences be 

prohibited in the floodplain but there are some guidelines in the proposed amendments on the types of 

fences that would allow floodwater to pass. These would be exempt from permit requirements. 

 

Commissioner Kish, referring to page ii, 6.132, asked why recreation vehicles could only be placed in the 

floodplain for 180 consecutive days if the vehicle was licensed and ready for highway use. Hansen 

explained that is where the “or” would come in. She stated that the pages he was referring to was a 

summary. She explained that it had to be on the site fewer than 180 days or be fully licensed and ready 

for highway use or meets the elevation or anchoring requirements for a manufactured home and that the 

“or” at the end was to go with all of them. She suggested adding an “or” after #1 of 6.132 for it to be 

made clearer. Commissioner Fleming agreed.  

 

Commissioner Wood asked what the definition of expeditiously was for CP 1.2, on page 6. Hansen 

replied that staffs are to review an application, according to the review criteria, in a timely manner to 

ensure that it complies. Rouse asked if review was to be completed within 120 days. Byrne explained that 

the timeline varied on the different applications. He gave examples of a building permit for a single 

family home had to be reviewed within 10 days and a subdivision development proposal within 120 days. 
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He clarified that the language, in italics, in the staff report was part of the existing CP. The City wants 

everything to be done expeditiously.  

 

Fleming asked if staff meant hazardous material or toxic in the three locations it was used. Toxic is less 

restrictive than hazardous materials. She suggested that if staff meant toxic that it should be added to the 

definitions. Hansen agreed. Fleming identified that the word toxic was used on pages 13, 23, and 27. 

Byrne suggested, on page 23, that a period be placed after environment. Rouse agreed.  

 

Fleming asked for clarification for implementation methods, on page 15, if increasing the minimum lots 

sizes would decrease the density. Hansen said the intent is to allow the lot sizes to be larger on the sloped 

areas. Byrne stated that staff would fix the DC language to be clearer. 

 

Fleming suggested that on page 15, number 13 to remove “when necessary”. Hansen explained that the 

necessary was in the language because a person would not want to apply all the conditions listed. She 

suggested the new wording be “if applicable”. Fleming agreed. 

 

Rouse asked for clarification if fences in the floodplain would be required to be open, not solid. Hansen 

affirmed. Rouse asked if fences that have already been permitted in the floodplain would no longer be 

allowed. Hansen replied that normally the City does not go back on what has been allowed but all new 

development would be required to meet the standards in the table or required to get a permit. Fences 

requiring a permit would be inspected. Rouse suggested some sites for the City to pay attention to their 

fences, the old Permawood site, the waste water treatment plant, and the recent subdivision that was 

approved.  

 

Hansen explained that in most cases a site is filled. In cases where a property owner would fill part of the 

site and the lower part would still be in the floodplain, the standards would still apply. Staff is hoping to 

offer enough alternatives that owners could still be able to have a fence. Byrne added that the City is 

required by the standards from the state and feds to included fencing as defined development. Currently, 

the City does not issue permits for fences unless it is a special case. Some communities require a permit 

for any fence. The City relies on citizens to ask staff to check their fence. If it is a subdivision or a 

development that is known to be in the floodplain, staff will review and occasionally staff will do a field 

check. This is a better approach rather than requiring permits for all fences. Commissioner Davis agreed.  

 

Public Testimony:  

 

Jack Burrell, 997 Edgewood Drive, 97321, stated that he was in favor of the first two parts of the 

proposal, the adoption of the map and the elements that would help citizens receive a lower rate of flood 

insurance. He has concerns about the last part of the proposal regarding fences, permits and levels or 

different types of the review process.  

 

Burrell commented that he was speaking as a citizen and a land surveyor not as a representative of any 

firm. He does flood elevation work as it relates to the various elevation certificates and the various 

processes from FEMA that enable a structure to be removed. The applications are complex and time 

consuming. Most citizens have a difficult time and have to go to professionals to get assistance, which 

can become expensive and time consuming.  

 

Burrell noted that he had only noticed the proposed amendments on the city's website earlier in the day 

and had briefly looked at them. His concerns are that the conditions that FEMA puts on any development 

plus any other standards that the City applies is a complicated process and if the PC were to pass this third 

element of the proposal that there would be unintended consequences. He would like time to meet with 

staff regarding this piece of the proposed amendments.  
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Burrell expressed concerned about parts of the application process. Some applications are relatively 

inexpensive but addressing certain criteria can become expensive. He said that if someone had a fence 

that they believed was not susceptible to flooding but did not meet the review criteria, staff could 

recommend denial. If the homeowner wanted to appeal the decision they would be appealing to LUBA. 

He recommended that particular application types be appealed to either the PC or CC.  

 

Burrell reiterated that he would like an opportunity for consultants and citizens, representing the public, to 

interact with staff on the outcome of the amendments. People build fences to either to keep children and 

animals inside the property or for security reasons. To comply with DC any portion of fence that is 

beneath the floodplain would be required to be open. There are properties where 2 to 5 feet of an area 

falls below the floodplain level. Staff gives alternatives such as a collapsible fence but a homeowner 

would not be able to build it themselves. He suggested that more input and thought be given to the 

process before the final amendment and advocated that the PC move forward only with the map and the 

proposals that allows the City to receive more.  

 

Staff response 

Hansen responded that the floodplain development permit process was a minimum requirement for the 

NFIP. The City has not been in compliance. The NFIP does not give specific guidelines on how to 

implement the process and there is little information with regards to how these would be implemented.  

 

Hansen stated that the fencing standards were from the state model ordinance. The state is currently 

working on adding to the model ordinance.  

 

Hansen emphasized that the City must adopt the ordinance with a floodplain development permit process 

included by September 29, 2010. Byrne added that consequences for not meeting the deadline were 

substantial. If the City finds that in practice some of the provisions of this ordinance, as the council adopts 

it, are unworkable then it will need to be amended. The ordinance has been posted on the City’s website 

and there have been public meetings and joint work sessions with the PC and the City Council (CC).  

 

Commissioner Styler asked if the proposal would go to the CC for approval. Byrne affirmed. The 

ordinance requires two readings by the CC.  

 

Rouse asked staff about Burrell’s comments regarding the appeal process, if it could be changed so that a 

Type I-L application could be appealed to the PC and the CC, instead of going to LUBA. Byrne explained 

that state law decides the appeal process.  

 

Byrne stated that if staff interacted with the public after PC action and forwarded recommended changes 

to CC that the PC would not have a chance to review. Generally the process is to give staff a draft to the 

PC, make the recommended changes from PC and then present the recommendation to the CC.  

 

Fleming expressed a concern regarding changing the appeal process from LUBA to the CC. She 

commented that fence types were set up by hydrology, laminar flow, turbulence, etc, experts and the 

appeal process would need to go through the technical expertise to say whether a provision should be 

waived or not.  

 

Byrne assured the PC that staff has attempted to have the amendment process be simple and as clear as 

possible while complying with the requirements of the standard ordinance and federal requirements. Staff 

is required to permit things in the floodplain that do not require a building permit or a DC permit. One 

response from other cities is to require a permit for anything. Staff’s response is to rely on the cooperation 

of the citizens and put exemptions in the code that should not be a problem while permitting only what is 

absolutely required to permit.  
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Commissioner Wood stated that granting too many variances jeopardizes the standing with FEMA in 

terms of the overall rating. The appellant process with FEMA limits what a commission or city council is 

able to do to be in a certain class code that would warrant certain premiums at a certain level. Whether 

staff attempted to grant variances or not, there are strict limitations on what could be allowed to remain in 

a particular code or the elevated code staff is wishing to achieve in order to reduce the premiums to the 

citizenry within the floodplain. Byrne agreed.  

 

Byrne explained that there was no private insurer for flood insurance; it is a government program only. It 

is a government program because it is not feasible way to make money and would cost too much to 

provide. Since it is a government program there are some standards that the city has to have in place.  

 

Wood asked if the fencing standards proposed were universal with what other cities are doing. Byrne 

replied no. Staff had difficulty finding good, objective standards. FEMA says that the city must have a 

floodplain permit process and that it must include fences. Staff has researched what other cities and states 

have done and found some objective standards that included exemptions.  

 

Rouse asked how staff or the city knows about or maintains DC 6.110, on page 27, that no development 

shall diminish the flood carrying capacity of the water course. Byrne replied that hydraulic engineers 

would model the water course. They would use existing conditions and model changes to the conditions. 

City staff is not qualified to do this. If an application came in the floodway or fringe with changes to the 

conditions or an introduction of a building(s), one condition of approval staff would recommend would be 

for a hydraulic modeling to find out if it would cause damage to adjacent properties. If the carrying 

capacity is diminished then the impact on adjacent properties is assured. 

 

Rouse asked why Waverly Lake and Swan Lake were listed in the floodway and Timberlinn Lake was 

not. Hansen was uncertain. FEMA has not identified every floodplain or floodway on the map. Fleming 

noted that a portion of the same creek didn’t show in the floodway.  

 

Wood asked if the proposal was not approved by the Commission and the regulatory authorities in 

Oregon, if Albany ran the risk of being excluded, until the plan was adopted, from being able to have 

flood insurance issued on homes. He also asked if this would tie up all lending on homes and second 

mortgages and which would constrict real estate trade in Albany. Byrne agreed.  

 

Styler asked that the proposal include the term significant natural values be defined. Hansen replied that 

the reference was part of the findings of fact in the staff report and was unsure if it was defined in the CP. 

Staff is required to review the various goals and policies in the CP that relate to the proposal. The staff 

report shows, in italics, what the goals and policies are and immediately below that is how the proposal 

relates to the policy. She explained that for Goal 5 there were criteria for how the city would define 

significant natural resources. 

 

Continued Public Testimony: 

 

Jack Burrell, returned, emphasizing that he did not believe that waiting to address the development 

process would cause the city to lose their flood insurance rating. He believes that how the proposal is 

currently written will take the city further than it needs to go and would be detrimental to what people can 

do with their property.  

 

Burrell continued saying that there are other issues besides fences. If a property owner goes over 50 cubic 

yards of materials on their property it would require a permit. If a person puts in raised beds, they would 
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be over the 50 cubic yards. He requested again that the PC revisit the development section of the 

proposed amendments.   

 

Rouse asked if Burrell was referring to page 22, about any grading in the floodway. Burrell replied that it 

was section number 2 about grading, excavation and fill that was more than 50 yards accumulative. Rouse 

suggested that it be clarified. Hansen explained that each portion under section 2 was independent of each 

other and the grading and excavation permit is processed through Public Works (PW). PW does give 

notice to residents in the area. The 50 cubic yards measurement was the cutoff from DSL regarding filling 

wetlands. Rouse asked how many yards were in a dump truck. Burrell responded 10 yards.  

 

Burrell shared about a church on Springhill Drive that would like to pave their existing parking lot and a 

portion is below the floodplain. In order to pave more than 1000 square feet they would have to go 

through a Type I-L application process which could be appealed to LUBA.  

 

Rouse explained that there have been problems where the City had allowed fill to the point where the fill 

was one foot higher than the neighbor’s property, then the neighbor’s property has flooded. Burrell stated 

that anytime that the floodplain was filled the City required a grading permit so that those situations 

would no longer occur. 

 

Burrell commented that other sections of the DC were open-ended and needed to be addressed. He 

mentioned a section that used “any potential”. Any potential could be 50 cubic yards, or could be a wheel 

barrel. He suggested that the wording be cleared up. Rouse said that it was not the amount of fill but how 

high a property was raised. She recommended that it say elevation that raises a certain height. Byrne 

mentioned that some communities require modeling, to predict how much change there would be to the 

flood elevation as result of any work. Staff has tried to set the minimum standard that would apply 

broadly and in a lot of different circumstances. Staff has to rely on experts, there needs to be a point in the 

process that triggers a need for an expert. Davis agreed. The City does not want to have the public to 

automatically model the effect of what they are proposing. 

 

Chair Faller closed the public hearing at 6:37 p.m. 

 

Commission Action: 

 

Byrne recapped the PC’s recommended modifications to the proposal; dealing with the word toxic either 

by eliminating or replacing it with the word hazardous, clarifying the intent in the clustering section, to 

make clear the section of recreational vehicles by adding an “or” and to add with the intent of the cluster 

the word applicable. 

 

MOTION:  

Wood moved that the PC recommend that the CC approve as modified in exhibit D the proposed CP and 

DC amendments as summarized in the staff report with the changes as listed by Byrne. Styler seconded it.  

 

VOTE: Motion passed unanimously. 

 

Rouse directed staff to add the item of the 50 yards to be addressed at the CC. Byrne assented.  

 

Byrne shared that most questions from the public regarding the floodplain were in regards to if people’s 

properties were in the floodplain. Staff can and does answer those questions for individual property 

owners. The second question asked is if staff can change the maps, and staff cannot at the local level.  

 

Faller announced that the CC will hold a public hearing on this case on August 25, 2010 at 7:15 p.m. 
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NEXT MEETING DATE: 

 

The next meeting of the Planning Commission is September 13, 2010. 

 

ADJOURNMENT 

 

Hearing no further business, Chair Faller adjourned the meeting at 6:43 p.m. 

 

 

Submitted by      Reviewed by 

 

Signature on file     Signature on file 

 

Sheena Dickerman     Heather Hansen 

Administrative Assistant I    Planning Manager 
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